To the extent that an impact fee system results in a more predictable and fairer system for imposing
infrastructure capital costs and securing development approvals, costs associated with development
uncertainty may be reduced as compared with alternatives that operate on a project-by-project basis such
as proffers or ad hoc exactions. Additionally, a “one stop” impact fee system can greatly reduce the time
involved with permitting as well as compliance costs. If the alternative is additional reliance on
regulatory APF programs, impact fees will tend to have less effect on costs and prices. If the alternative
is broad based taxation, impact fees will have greater effects on costs and prices.

5.05 IMPACT ON AMOUNT AND PATTERNS OF LAND DEVELOPMENT

Because impact fees increase development costs, they would be expected to have an effect on where and
how land is developed. For example, other things being equal, if impact fees are imposed in one
jurisdiction but not in a neighboring jurisdiction, one would expect the jurisdiction without the fees to
experience more development. If higher impact fees are imposed in one jurisdiction than in another, all
else being equal, developers will tend to favor the jurisdiction with the lower fees. Of course, all else is
not always equal, and if the jurisdiction without impact fees instead imposes other less predictable forms
of exactions, or compensates for a lack of sufficient infrastructure by denying or scaling back

development proposals, a developer may view the impact fee as the “lesser evil.”

5.06 IMPACT ON HOUSING AFFORDABILITY

To the extent that the imposing impact fees serves 10 increase the market price for new construction,
prices may also rise for existing development or for new development in areas not subject to the impact
fee.? Market prices for new and existing homes are a result of competition between the two. When the
cost of new construction rises, existing homes become increasingly preferred. As demand shifts away
from new to existing homes, the prices of existing homes will be bid up until relative equilibrium is re-
established.

Results of an empirical study in Illinois show that impact fees increase the price of new and existing
homes.®® Thus, they have a direct negative effect on housing affordability. Atan extreme, impact fees
could be set so high that more affordable housing development becomes unprofitable (and thus not built),
while more expensive housing developments could still be proﬂtable.64

5.07 SUMMARY OF PROS AND CONS

There are a number of advantages to well-devised impact fee programs and a number of disadvantages,
particularly, to those that are not well founded.

PROS:

®  Impact fees help communities pay for the infrastructure required to support new
development projects, without forcing elected officials to levy new taxes on the public
as a whole;

" Impact fees create a situation where new development arguably “pays its own way”;

® A well-devised impact fee system can add speed and predictability to the development
process, as compared to negotiated exactions;”

62 National Association of Industrial and Office Properties National Growth Management Task Force, Growing to
Greatness: A Growth Management Manual at 39 (NAIOP, 2000).

% Baden at 46.

6 American Planning Association at 8-133.

¢ Nelson and Duncan, at 123.
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®  Properly created and applied, impact fee systems can attribute specific costs to specific
developments in a rational and predictable manner.

CONS:

®  An impact fee requirement increases the costs of new development, especially for
residential projects and consequently may reduce the number of projects that are
economically feasible.

"  The increased costs resulting from such impact fees may make it harder for low-and-
moderate income households to afford to purchase residential units in new
developments. Impact fees can also result in higher prices for existing homes, thus
making all homes less affordable.

®  Impact fees may be favored by local officials and residents who see themas a
mechanism for keeping their own taxes low by passing on government expenses to
new residents who do not yet have a voice in the community;

®  Impact fees can result in double taxation for buyers of new houses. In many cases,
those who are forced to pay impact fees to secure their building permits pay not only
for their new public facilities, but also for facilities serving existing residences and
businesses. The reason is that, in addition to incurring impact fees as a cost of their
new housing, these residents also pay regular taxes at sufficient levels to pay for the
same or ogler facilities used by existing residents that are financed through general
revenues.

®  Impact fees are an unstable source of funding since they depend directly on new
housing starts.

5.08 INCENTIVE-BASED ALTERNATIVES

Impact fees themselves can be used to create incentives to encourage development to locate in areas with
facilities that are less costly to serve. For example, San Diego is a jurisdiction that encourages growth
through the use of lower impact fees in areas already well-served with public facilities, and discourages
growth through the use of higher impact fees in areas lacking infrastructure.®®

66
Id. at 8-133.
67 South Carolina Policy Council, Assessment of Impact Fees as Means of Financing Government Infrastructure

(1997).
% Nelson and Duncan at 123.
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SECTION 6: SPECIAL ASSESSMENT DISTRICTS (SADS)
6.01 PURPOSE AND KEY TERMS

A Special Assessment District (SAD) is a sub-area of a community designated by ordinance to assess a
tax for the construction or installation of public facilities that directly benefit the property owners within
that district.® Also known in various states as Local Improvement Districts, Special Benefit Districts,
or Benefit Assessment Districts, SADs are a means of paying for improvements over a period of time
through proportionate assessments on benefiting properties.”

A “special assessment” is a dedicated tax on real property used to defray all or part of the cost of a public
improvement. The assessment is apportioned according to the estimated benefit that will accrue to each
property. This apportionment based on the projected benefit to the individual property is the distinctive
feature of a special assessment. This feature distinguishes SADs from property (or “ad valorem”) taxes
levied for the purpose of collecting general revenues that permit the local government to fund a variety of
programs and projects throughout the locality.”

An SAD is distinguishable from a Special District. A Special District is a limited-purpose unit of local
government created to carry out a specific function, such as the provision of sewer or storm drainage
facilities.” A special district is accorded full power to provide the service for which it is created and, as
such, is authorized to tax, issue bonds, and to enter into contracts for service. A SAD, on the other hand,
is generally not independent of the government that creates it. It is a designation for a cluster of
properties that are subject to a special assessment for the purpose providing a specific benefit.”

Despite those differences between an SAD and a special district, the two are similar in effect. They are
discussed in this section interchangeably for purposes of evaluating their effectiveness at financing public
improvements, since both of these mechanisms provide local governments with a means of separately
financing improvements within a limited geographic area. In fact, a 1992 Urban Land Institute (ULD)
report on Special Districts noted that independent districts like SADs, “are increasingly important for the
provision of infrastructure.””

Finally, an SAD or a Special District, in this context, should not be confused with a “Special Zoning
District” which is a name given to districts created by municipalities under the zoning powers to
implement flexible site-specific development regulations. These types of regulatory districts are

8 See definition of “Special Benefit District” in Michael Davidson and Faye Dolnick, eds., 4 Glossary of Zoning,
Development, and Planning Terms, Planning Advisory Service Report Nos. 491/492 at 213 (American Planning
Association 1999).

7 Municipal Research and Services Center of Washington, “What is a Local Improvement District?,” Chapter in
Local Improvement District Procedural Outline (http://www.mrsc.org/pubworks/lidoutl. htm#whatlid). The Trust
for Public Land has established on its website a “Matrix of Local Finance Tools” that does a good job of explaining
the full variety of these types of financing mechanisms, albeit in the context of establishing parks.
(http://www.tplorg/tier3 cdl.cfm?content_item_id=1071&folder_id=825).

"TNational Association of Home Builders, “Stage III: Assess Financial Resources,” an excerpt from Building
Together: Investing In Community Infrastructure, produced jointly by the National Association of Home Builders,
the National Association of Counties, The Urban Land Institute, the Lincoln Institute of Land Policy and the
Government Finance Officers Association.

g)ttp://www.nahb.net/growth issues/fiscal impact/growth stage II1.html).

.

™ Douglas Porter, et al., Special Districts: A Useful Technique for Financing Infrastructure, atv. {(Urban Land
[nstitute, 1996).
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variously referred to as “Special Design District,” “Special Area Protection District”, “Special Purpose
Development Districts”, “Special Development Review District”, and “Special Mixed Use District.” »

6.02 EFFECTIVENESS IN ACHIEVING STATED PURPOSE(S)

The principle behind an SAD is straightforward: If a segment of the community desires to have
infrastructure beyond that provided by the local government, it should foot the bill. For example, an SAD
may be created to provide a centralized water system to replace individual wells. These districts allow
local control over spending because the money can only be used for specific projects, so they are
generally well-suited to meet their designed purpose. They also are an available source of revenue for tax
constrained areas, such as California, after Proposition 13, where communities may be unable to provide
basic infrastructure improvements out of general tax revenues.

SADs and Special Districts are enabled in at least 24 states,”® and go by various names, such as Municipal
Utility District (Texas) and Mello-Roos District (California). The ULI reports that according to the 1987
Census of Governments, 29,427 independent special districts were active in the United States,
representing over one-third of all local government entities providing public services. The ULI also noted
that no census was taken of dependent Special Districts, which, it concluded, must number in the tens of
thousands and also provide important services.””

Although SADs vary in their details, they have several principles in common:

® The use of a Special Assessment enables a group of property owners to pay for a public
facility that specially benefits them. Since individuals will not necessarily agree on the
value of the project, the process for establishing a district also includes a process for
considering objections to its establishment from among those to be charged.

®  The assessed cost is distributed among many property owners according to the
proportionate benefits to each owner’s land.

®  Standards for the public facilities are established by the governmental unit responsible
for their future operation and maintenance. Each project is usually part of a larger
system that must be functionally adequate for the entire community.

B The facility is built in accordance with a final, permanent standard. Property owners
are not easily persuaded that a new special benefit is received from reconstruction of a
project that is already in place.

® A developer may be granted the privilege of special assessment financing for facilities
that the developer would otherwise pay for directly. Using the lower interest rate on
municipal borrowing reduces the developer’s cost. Some units of government either do
not allow, or place limits, on this use of special assessment.

7 See, ¢.g., Edward H. Ziegler, Jr., “Shaping Megalopolis: The Transformation of Euclidean Zoning By Special
Zoning Districts and Site-Specific Development Review Techniques,” Chapter 3 in Kenneth H. Young, Ed., /1993

Zoning and Planning Law Handbook (Clark Boardman Callaghan, 1993).
76 «Figure 16: District Powers in Selected States and Districts,” in Porter at 19.

7 Porter at 1.
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™ State enabling legislation typically establishes when, where, how and by whom an SAD
can be formed and administered. Generally, the establishment of an SAD is subject to a
vote of affected property owners.”

The procedures under which an SAD is established are usually very detailed and must be followed
carefully in order for the district to survive challenge. The Florida Special District Handbook, published
by the Florida Department of Community Affairs describes the process for establishing a special district
in Florida.””

In 1981, Burlington, Vermont created a redevelopment district to bolster its downtown, the Church Street
Marketplace. Administered by a city agency and funded by a special assessment based on a combination
of frontage on Church Street and overall building square footage, the district is considered a success.
During its first five years, the assessment basis was considered equitable, but as adjacent areas of
downtown rebounded, equity issues surfaced. For example, property on streets perpendicular to Church
Street paid no fees, but arguably benefited from spill over success. These and other issues caused the city
to periodically reexamine the boundaries and management of the SAD.™

A report by the Planning and Conservation League of California credited benefit assessment districts in
that state with enhancing that State’s quality of life by providing residents with necessary police, fire,
public transportation, roads, flood control, sewer lines, libraries, parks, open space, and economic
development efforts. The use of this technique generated $304 million in revenue in 1992-93, up from
$28 million only 15 years earlier.”’

6.03 IMPACT ON PROPERTY VALUES

If the SAD assessment truly reflects the benefit accruing to the property from the infrastructure provided,
one would expect there to be little positive or negative impact on property values from the creation and
implementation of a SAD. To the extent that the use of a SAD makes it possible to develop property that
it would not otherwise be feasible to develop to the same extent, the SAD may increase property values
within the district, all else being equal. Shifting costs to new development will tend to decrease property
values, but making infrastructure available will tend to increase property values.

6.04 IMPACT ON DEVELOPMENT COSTS

SAD:s should have no direct impact on development costs, except to the extent that they make possible the
provision of necessary infrastructure as a shared expense (i.e., shifted to future owners) that would
otherwise have to be brought to the site at the developer’s cost.

8 Bureau of Governmental Research and Service, School of Community Service and Public Affairs, University of
Oregon, Financing Local Improvements by Special Assessment, BGRS No. 82-1 at 4 (January 1982).

79 Available at http://www.dca.state.fl.us/thed/programs/sdip/Handbook/handbook.pdf. To see how California’s
Proposition 218 affects assessment district procedures see “Special Assessments,” Chapter 3 in A Planners Guide to
Financing Public Improvements (California Governors Office of Planning and Research, June 1997)
(http://ceres.ca.gov/planning/financing).

8 «Church Street Marketplace, Burlington, Vermont,” Urban Land Institute Development Case Study No. C016013
(1986).

¥ http://www.pcl.org/store/benereport.html.
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6.05 IMPACT ON AMOUNT AND PATTERNS OF LAND DEVELOPMENT

SADs can make it possible to provide infrastructure and services to areas that might not otherwise receive
public investment, thereby potentially opening up new areas to growth or allowing faster growth in
developing areas.

6.06 IMPACT ON HOUSING AFFORDABILITY

The amount of the special assessment will be assumed by homeowners in the district as an increased cost
of housing. The effect on housing prices is more difficult to predict. Depending on market factors, the
effect of this additional assessment, all else being equal, may be to reduce housing demand and
consequently prevent higher housing prices in the affected area. However, in places where SADs are not
common, consumers are frequently unaware of the existence of any obligation to pay SAD charges,
despite disclosure requirements, and do not show market resistance to such districts. In places where
SADs are common, consumers are aware of the districts, and their costs are factored into the prices
consumers are willing to pay. This market resistance tends to capitalize future SAD charges as lower
prices, which will tend to be borne by builders and developers.

6.07 SUMMARY OF PROS AND CONS
PROS:

SADs can provide important services in areas where local governments have limited
financial and/or administrative capabilities.”

The creation of SADs offers the government an opportunity to avoid increases in
property taxes, thereby avoiding public controversy® or legal constraints on the ability
to raise tax levies.

Because of their narrow focus, SADs allow greater control over spending for specific
infrastructure projects than general fund revenues.

If the purpose of the assessment is properly described and attainable, and the
assessment itself is competently administered, all in the district proportionately share
the burden of the tax and al} would proportionately benefit from the eventually-
constructed improvement.

CONS:

Where there is a belief that the ability to construct new infrastructure is constrained by
a city bureaucracy that wastes tax revenue, SADs, one argument goes, simply enable
this dysfunctional system to consume dollars while producing less and less.®

To the extent that infrastructure and amenities serving new developments in the district
are spread equally among all properties in the district, the system is unfair to existing
users.

When the assessments are limited to new developments, it may take decades for
sufficient funds to accumulate and construct desired amenities.

82 Porter at 41.

83 Id

% | isa D. Ross, “Special Tax Districts Are A Tough Sell: They Can Work If They Are Fair And Have A Well-
Defined Purpose,” San Diego Union Tribune, Thursday, July 27, 1995.
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®  Where fiscal oversight and control is inadequate, funds generated by the special
assessment can be spent elsewhere.”

6.08 INCENTIVE — BASED ALTERNATIVES

SADs are an alternative to the customary process of relying on funding from general public revenue
sources to provide needed or desired infrastructure improvements. Under an SAD, infrastructure
investments may be possible on a timetable that comports with market needs, whereas investment that
relies on general revenue sources may not be able to count on those revenues being available at all oron a
schedule that is predictable.

85 /4. Ross relates the example of Carmel Valley, California Community Park FBA funds being spent by the city on
a highway.
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Chapter 3. Designing the Adequate
Public Facilities Ordinance

This chapter illustrates the various policy decisions
that must be resolved in the design and implementation
of an adequate public facilities ordinance (APFO). In
describing each policy issue, the discussion draws upon
examples of concurrency/adequate public facilities
legislation from various jurisdictions based upon a
study conducted by the author for a jurisdiction in
Florida and the preparation of a local concurrency
management ordinance for Douglas County, Colorado.
(See Appendices C and E)) By synthesizing the
structure and mechanics of other programs, the reader
will become familiar with the design, administration,
and structure of APFOs. The author does not endorse
the legality, equity, or administrative feasibility of any
particular approach. Instead, the various approaches
serve as examples of how other jurisdictions have
addressed the issues associated with designing a
concurrency management system.

Based upon the author’s experience with the
preparation of APFOs on a national level, the following
issues have been identified as the most critical to the
preparation of an APFO.

* Determination of which facilities will be required as a
condition of development approval. In most
jurisdictions, only roadways and intersections are
evaluated for purposes of concurrency. In
addition, facilities that can provide alternative
modes of travel—such as public transit or
pedestrian facilities—may also be evaluated or
allowed as an alternative to the inclusion of
roadways in the capacity equation.

The stage in the development process at which adequacy is
determined. The local government must determine the
point or points in the development approval process

at which a determination is made of whether

facilities are adequate to accommodate the impacts of
the development.

Developments or categories of development to which the
APFQ is applicable. The ordinance should specify the
categories of development that must seek an
adequate facilities determination.

o Exempt developments. The agency should determine
which, if any, categories of development are to be
exempt from the ordinance. Exemptions create legal

and administrative issues that are addressed in this
chapter.

s LOS standards. An LOS standard is a measurement
standard that describes the capacity and performance
characteristics of each facility included in the APFO.
The adopted LOS standard governs the rate and
amount of development approvals, the quality of
infrastructure, and the magnitude of capital
investments for new facilities to correct existing
deficiencies and to accommodate new growth. The
agency should establish an LOS for each facility
covered by the APFO.

e Inclusion of state/federal facilities. The ordinance should

specify whether facilities funded and constructed
within its jurisdiction by state or federal agencies—
such as interstate highways—will be required as a
condition of development approval and for
compliance with the APFO.

o Delineation of impact area. The ordinance should

delineate the geographic area within which facilities
will be counted in the determination of facility
capacity needed to serve the development.

o Flexibility of impact area delineation. The ordinance

should specify whether the impact area will vary
according to the type of development, type of
facilities available, and geographic location, or
whether the impact areas will be applied on a
uniform basis for all types of development.

* Administrative waivers. If the jurisdiction wants to

waive the application of the concurrency
requirements for certain types of projects, it must
determine whether the waiver will be granted
administratively or through legislative action. The
ordinance must include standards for waivers and
assign decision-making responsibility.

17
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Reservations of capacity. As developments are
approved or exempted, the demand for public
facilities and services created by those developments
will be “debited” or “charged” against available
facility capacity. Accordingly, the ordinance should
specify the duration for which facility capacity may
be debited and should include other regulations
governing capacity reservation.

Point system. 1f the agency wishes, the ordinance can
determine how the criteria for the measurement of
facility capacity among all facilities will be weighted
for purposes of development approval.

Official(s) responsible for conducting adequacy review.
The ordinance should make clear who is responsible
for determining whether facilities are adequate to
serve new developments.

Appeals process. The ordinance should create a
mechanism to handle appeals from decisions
regarding project approvals, conditional approvals,
and disapprovals, pursuant to the APFO.

Possibility for mitigation/abatement. Developers denied
approval under the concurrency provisions may
want to advance those facilities needed in order to
allow the project to proceed or to mitigate the
impacts of the project on the relevant facilities and
services. The ordinance should include criteria to
evaluate a developer’s willingness to advance
facilities and developer-proposed mitigation
measures, as well as regulations governing the
reservation of capacity as facilities are advanced.

Differential LOS standards. LOS standards may vary
based on location, stage in development approval
process, size of developments, or other criteria.

Developer reimbursement mechanisms. Developers
advancing and/or oversizing facilities in order to
receive development approval or permission to build
at an earlier date may seek reimbursement from the
agency or other developers. The ordinance should set
forth those situations where such reimbursement is
necessary and, if so, how reimbursed amounts are
determined, and a mechanism to effectuate the

reimbursement.

Relationship of APFO to impact fees. The ordinance
should determine how facility capacity constructed
from revenues derived from impact fees will be
factored into the determination of adequacy for each
developer.

Extent to which “planned” improvements are included in
the determination of what constitutes adequate public
facilities. The ordinance should specify whether only
existing facilities will be used to determine whether
development may proceed, o1 whether facilities that
are planned in the CIP may be counted. The
ordinance should also specify which projects may
include developer-contributed facilities in the
adequacy determination.

Effect of failing adequate public facilities test. Projects
may be denied or conditionally approved where

facilities are determined to be inadequate. The
ordinance should stipulate whether projects will be
denied or conditioned, and specify appropriate
mitigation procedures. '

o Relation of adequate public facilities determination to
development monitoring. A procedure should be
developed to determine the demand for public
facilities included in the APFO, what types of
development will be included when determining the
demand on public facilities, and the frequency of
evaluation.

APPROVAL STANDARDS

This section explains the substantive standards that
form the basis of a concurrency management system.
Matrices are included which explain how these
standards are measured and implemented in
jurisdictions that have adopted APFOs.

LOS Standards

The cornerstone of a concurrency management
system is the adoption of an LOS standard for
transportation facilities. The Florida Department of
Community Affairs defines LOS as follows:

“Level of service” means an indicator of the extent or
degree of service provided by, or proposed to be
provided by, a facility based on and related to the
operational characteristics of the facility. Level of service
shall indicate the capacity per unit of demand for each
public facility. (Florida Administrative Code Sec. 9}-
5.003(45))

As a means of measuring performance, an LOS
standard should take into consideration both the
capacity of a public facility and the demand currently
placed and potentially placed on the public facility from
existing development, approved developments, and
projected future growth. By comparing the demand to
the capacity of a public facility, local governments can
determine how much of the capacity of a given facility
may be allocated to development within a designated
area following project approval.

The adopted LOS will govern the amount of
growth and development allowed by the APFO and
the level of public investment needed to achieve that
standard. In addition, the LOS standard will
determine the extent to which planned infrastructure
capacity, as set forth in the CIP, is attributable to new
growth as opposed to existing demand. As a
condition of development approval, the costs of the
former may be shifted to developers through impact
fees and exactions, while the latter may be borne only
through general funding sources. For example, if
existing roadways are operating at LOS D, and the
jurisdiction adopts an LOS standard C for
concurrency, the local government cannot require a
developer to upgrade the transportation network
from D to C. However, if the local government adopts
an LOS standard of D, a significant proportion of new
capacity will be attributable to new development. The
LOS will then provide a basis for adding new
capacity to the transportation network and allocating

oo



Figure 1. Concurrency Planning Process
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The Transportation Research Board’s Highway Capacity Manual

(1985) defines LOS as a “qualitative measure describing

operational conditions within a traffic stream and their perception
by motorists and/or passengers.” Traffic engineers rate roadway
LOS on a scale ranging from A (free-flow conditions) to F (forced

or breakdown flow), The Highway Capacity Manual generally

defines LOS in terms of direct gperational characteristics (e.g.,
speed and trave! time, freedom to maneuver, traffic interruptions,
comfort and convenience, and safety). Density (passenger cars per

lane-mile) and speed are the parameters used by the Board 10
describe the performance characteristics of roads.
At the development permitting stage, it is difficult to link a

roadway. However, traffic engineers can compute the traffic

result is a volume-to-capacity ratio (v/¢ ratio), which can be
transiated into an LOS standard.

specific development proposal to a change in speed for a particular

generated by @ proposed development by applying the Institute of
Transportation Engineers’ Trip Generation manual, distributing
estimated trips to atfected roadways and comparing the resulting
traffic volumes to the design volume of the atfected roadways. The

Table 1. Sample LOS Standards
Based on Volume-to-Capacity Ratios

rLDS Highway Capacity Manual’ FDCA’J

A 0.33: 0.30
B 0.50 0.50
C 0.65 0.75
D 0.80 0.90
E 1.00 1.00
F Highly Variable >1.00

VHighway Capacity Manua! standard for multilane highways with design
speed of 60 mph.

“Florida Depariment of Community Aftairs, Mode! Transportalion
Fiement, 9.

that capacity to new development. The process of
planning for concurrency is summarized in Figure 1.

The adopted LOS standard is a policy decision
regarding the appropriate equilibrium between private
development and public infrastructure. The time
required to plan and to construct major public facilities
generally exceeds the time required to build private
projects, and the construction of additional facilities or
capacity is normally intended to serve both existing and
future needs (i.e., investment in major public facilities
tends to be “lumpy”) (Montgomery County Planning
Board, Oct. 1977, 1-9). As private development
pressures and existing public infrastructure reach
equilibrium, a method must be in place to allocate
excess capacity and to define existing deficiencies for
development permitting purposes. LOS standards are
used to define this equilibrium by determining what
proportion of population to specified public facilities or
infrastructure capacity constitutes the appropriate LOS
for an area. Based on this policy decision, the carrying
capacity of existing, planned, and budgeted facilities
may be determined for purposes of allocating excess
capacity on a temporal basis, and applications for
subdivision approval or rezoning may be denied where
LOS is exceeded.

It is essential that the APFO contain standards that
have some relationship or relevance to new growth and
development. The LOS standard should not simply recite
the demand created by a new development or the
capacity of a particular facility. Instead, the standard
should relate the demand for the public facility to the
capacity of the facility through a ratio, since the ratio will
change with new growth and development. For example,
an LOS standard defined simply as the volume of traffic
that a particular road segment can handle (i.e., the
capacity of the segment) is not really a “level of service”
standard since that capacity will not change with new
growth and development. Similarly, simply referring to
the LOS as the volume of traffic generated by a project is

20

not a useful standard for concurrency review purposes.
To do so does not result in a comparison of that demand
to the capacity of new and existing facilities to support it.
Instead, a volume-to-capacity (v/c) ratio is preferable,
since the reviewing agency can determine how the ratio
changes as new growth occurs and as new facilities are
added. (See Table 1.)

For concurrency purposes, the following factors
should be considered when choosing an LOS:

e The relationship of the standard to health, safety, and
welfare

+ Whether the standard is attainable given: available
funding sources; the feasibility of consfruction and
right-of-way acquisition; factors beyond the control
of the local government (e.g., externally generated
traffic); and the period of time over which the
standard is to be achieved

o Consistency with state standards or standards
adopted by other service providers!

« Consumer behavior, including peaking
characteristics, whether use is increasing or
decreasing, and substitution principles (e.g.
substitution of mass transit for automobile use;
recycling; or water conservation)

Few jurisdictions have developed useful standards
for multimodal systems that include public transit. In
Florida, most standards embodied in the comprehensive
plan relate solely to performance characteristics of the
system and are probably not intended to be enforced
through the development approval process (e.g., “nine
passenger miles per capita,” “0.75 percent of all county
transportation trips”). For example, in Palm Beach
County, Florida, the APFO provides that new
development permits shall not cause the county’s total
mass transit capacity to fall below “that which can
accommodate three quarters of one percent (0.75%) of
the total County transportation trips.” In Dade County,
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Florida, the LOS standard is based on a policy that
public transit services have 60-minute headways and an
average route spacing of one mile in areas with resident
and employment populations of 10,000 persons per
square mile. The LOS standard is calculated on the
basis of “traffic analysis districts.” Transit service is not
required if densities within the traffic analysis district
fall below this standard. 1f the standard is met, the
developer must estimate the additional vehicle miles,
vehicle hours, and vehicles needed to operate additional
transit service. If the service is considered economically
feasible, based on transit district ridership forecasts, the
ridership projections are applied to the population and
employment figures to determine whether increased
transit is needed. These standards are difficult to link to
proposals for new development.

There are several policy and operational issues
associated with applying a transit LOS. First, transit
facilities are often underutilized and require high
densities in surrounding areas to achieve feasible
ridership levels. Second, limitations on growth and
density in transit corridors may encourage growth to
occur first in areas with existing excess roadway
capacity. This may have the effect of undermining the
overall people-carrying capacity of the transportation
system by encouraging the use of transportation
facilities (such as roadways) that have lower volume
capacities than most public transit facilities.? Some
jurisdictions have developed innovative approaches to
multimodal systems by either aggregating LOS
standards on an area or corridor basis by adjusting LOS
to reflect the availability of transit or by combining

roadway and transit or high-occupant-vehicle (HQV)

facilities to develop a carrying capacity for the overall
system (K]S Associates 1995).

Minimum Requirements Assigned by Stage in
Development Review Process

Once the applicable LOS for purposes of issuing
development permits and initiating capital investment
and budgeting strategies has been identified, the
decision maker must resolve the issue of when the LOS
must be attained in order for development to proceed.
In other words, how much “lag time” will the agency
tolerate between the construction and occupancy of the
development and the availability of the facilities needed
to serve the development? The question of when
facilities must be available and how they will be
guaranteed is referred to by the Florida Department of
Community Affairs regulations as the “minimum
requirements” for concurrency. Figure 2 illustrates how
the consideration of programmed facility capacity may
vary according to a project’s stage in the approval
process.

It should also be kept in mind that the minimum
requirements issue is distinguishable from the LOS that
must be attained when those facilities are available.
While the adopted LOS could affect an agency’s policy
decision regarding the minimum requirements imposed
for availability—and vice versa—the standards are
distinguishable. The former refers to the capacity and/or
quality of the facilities while the latter refers to when the
facilities must be available, the stage in the planning
process that the facilities must have proceeded to in

Figure 2. Measuring Development Progress
Against Facility Availability
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order to be considered available for purposes of
calculating the LOS, and how the facilities will be
guaranteed or provided at the time of concurrency
evaluation or permit issuance.

Minimum requirements depend primarily on two
factors: (1) the stage in the development process at
which the project is reviewed and (2) the type of facility
involved. The first variable relates directly to the “lag
time” issue. Early in the development process, for
example, it is not essential for purposes of concurrency
that public facilities be in existence. The need for public
facilities to be in place is greatest when the impacts of
the development are imminent-—such as at the building
permit stage. Planned improvements, however, may be
counted when the evaluation occurs early in the
development process.

Minimum requirements may also vary depending on
the type of facility involved. The rationale is that (1)
some facilities are more directly related to public health,
safety, and welfare than others, and (2) some facilities
may require a longer or more unpredictable acquisition
and planning process than others. For example, the
Florida regulations have historically permitted a three-
year lag time for transportation facilities, while the
Washington legislation provides that transportation
facilities must be in place within six years of permit
issuance.

IMPACT ANALYSIS

The standard of review for concurrency involves a
determination of whether there is available facility
capacity to serve a proposed development by comparing
total facility capacity in the impact area to current demand
and projected demand for those facilities. Standard
engineering and planning procedures exist for
estimating the impacts of a land development project.
Evaluation of those impacts within the context of a
concurrency management system, however, raises
important administrative questions. For example, while
it is obvious that the impacts of existing residents and
employees and the project subject to review must be
considered, the impacts created by approved but
unbuilt projects should also be considered. Failing to
measure the impacts of approved but unbuilt projects
may result in an overestimation of the capacity
available to serve new development. However,
counting the impacts created by approved but unbuilt
projects may underestimate the actual net capacity of a
facility (total capacity less amount allocated to existing
and approved development). Some proportion of those
projects can be expected not to proceed to construction.

The procedures for measuring available capacity
differ primarily in their treatment of background
growth (i.e., the demand created by approved but
unbuilt development as well as demand created by
other sources, such as traffic generated outside of the
jurisdiction and from natural increase). In general
terms, the determination of concurrency may take one
of the two basic forms, described in the following
sections.

Alternative 1: Project-Specific Tracking. This
alternative requires the reviewing agency to
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account for all development that is approved under
the ordinance as permits are approved. The =~
demand for public facilities that will be created by
each approved development will be “debited”
against available capacity. Under this system, some
permits can be excluded where they occur early in
the approval process and where facility capacity
has not been reserved. For example, approved
preliminary plats may be excluded from the
tracking system, since only a small proportion will
ever proceed to final approval and construction. On
the other hand, a designated percentage of all
permits can be counted based upon the proportion
of such permits that have historically proceeded to
construction and occupancy (e.g., 50 percent of
preliminary plats, 75 percent of final plats, and 95
percent of building permits). (See Figure 3 for
formula.)

Alternative 2: Generalized Determination of
Background Growth. Under this system, the
permitting agency would account for approved but
unbuilt development by estimating the amount of
new demand that has been created for public
facilities from the jurisdiction’s historic and
projected growth rates, rather than through a
permit-by-permit tracking system. This system is
easier to administer but is Jess accurate, and could
create problems where development activity is much
higher than normal. (See Figure 4 for the formula.)

The difference between Alternatives 1 and 2
discussed above lies in the procedure for tracking that
portion of background growth attributable to new
development and permitting activity. In order to obtain
a true picture of the demand on public facilities and
services that will exist when the impacts of a
development occur, the agency should develop a
mechanism for counting background growth. The
alternatives for estimating background growth include:

1) tabulating projects that have proceeded to a certain
stage of the approval process and entering the
demand created by those developments into the
tabulation as those permits are granted (which will
require a policy decision by the agency as to which
development permits to track, based upon the
likelihood of project completion and administrative
capabilities);

2) developing an adjusted growth rate ona periodic
basis, based upon the rate of permit issuance over a
given time period; or

3) tracking the demand for public facilities created
externally, including the demand for public facilities
created by natural increase.

In addition, the procedure for measuring capacity can
take several forms. First, the agency could measure the
LOS for each public facility as each new development is
reviewed. This is the most common approach.

Second, the agency could predetermine the “carrying
capacity” of the area within its jurisdiction or of



Figure 3. Accounting for Capacity for All -
Approved Development Using Permit Tracking

Formula: AC=(C,+C,)-(D,+D +D +D,)

m>xmIZ
o
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reservations

permits

AC = capacity available to serve new development
C = capacity provided by existing tacilities at the adopted LOS

C,= capacity of new or planned facilities, as determined by the
minimum requirements

.= demand created by existing and vested development
D_ = demand created by the project under consideration

D,= demand created by developments with capacity

1t = demand created by other developments with approved

particular areas within its jurisdiction, based on the LOS
standards adopted for each public facility. An areawide
growth limit could then be imposed that limits
population and employment to that amount that can be
supported by existing and planned public facilities.
Several counties in Florida have combined the case-by-
case approach with the second approach by creating
“deferral areas.” A “deferral area” is a specifically
designated area where facilities are deficient. New
development within those areas is either deferred until
the facilities needed to rectify the deficiencies are
available, or it is subject to special review procedures
and minimum requirements.

Third, the agency could adopt a “point system” that
enables the reviewing agency to balance concurrency
review with other public policies and that could include
a “weighting system” on the capacity and availability of
public facilities for purposes of concurrency review. For
example, the agency could assign point scores for the
availability of a specified amount of capacity for each
public facility and for the achievement of other public

policies, such as the provision of affordable housing.
Thus, a project that would create a deficiency in one
public facility, such as transportation, could receive
approval if a compensating point score is achieved for
other public facilities or for the provision of other public
benefits.

Finally, the projected impact of a development
project could be reduced by incorporating mitigation
measures. The most common example is
Transportation Demand Management (TDM)
measures, which may be used to reduce the traffic-
generating impacts of a development through
ridesharing, transit subsidies, and staggered work
hours. If this approach is taken, it is critical that
mitigation, monitoring, and enforcement mechanisms
be established to ensure that the measures are
actually implemented following project approval.

Compliance with the applicable LOS is determined
by comparing the projected impacts of a project with
the capacity of those facilities affected by the project.
Thus, the agency must address two issues.

Figure 4. Estimating New Demand for Facilities Based on
Historic and Projected Growth Rates

Formula: AC=(C,+C,)-(D,+D +D)

m > mMmIT=

AC = capacity available to serve new development
C,= capacity provided by existing facilities at the adopted LOS

C,= capacity of new or planned facilities, as determined by the
minimum requirements

D = demand created by existing and vested deveiopment
D = demand created by the project under consideration
D = demand created by the developments with capacity

reservations and approved development orders based
upon generalized background growth rate
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1) The geographic area affected by the project, known as the
“impact area” or “evaluation area.” All facilities within
that area must be available at the designated LOS.

Jerry Weitz, an Urban Growth Management Specialist
with the Transportation and Growth Management
Program of the Oregon Department of Land
Conservation and Development, identifies the following
four approaches to impact area measurement: parcel
level, district/zone level, plan level, and regional level
(Weitz 1996). A parcel-level analysis measures abutting
or nearby streets, and involves a fairly simple
computational approach for transportation engineers.
However, this method tends to understate the true areas
of impact created by larger developments. The district-
or zone-level approach, employed by Montgomery
County, Maryland, uses an areawide LOS ora
summation of volumes and capacities (“summing”)
within a designated policy area (Savage 1993). Some
jurisdictions also use “screenlines” across parallel
corridor routes coupled with a sophisticated modelling
analysis within the zones. The plan approach loads the
traffic resulting from the buildout of the plan horizon
onto the existing and proposed roadway system, using
summing, LOS averages weighted by lane miles or
VMT, or performance summaries that specify lane miles
or VMT which exceed the LOS. While the regional-level
approach is often used for analytical purposes by
Metropolitan Planning Organizations, it is rarely
employed in an enforceable concurrency management
system. The State of Washington requires local LOS to

conform to the regional transportation plan prepared by
the MPO.

2) Whether facilities will be excluded because of the
jurisdictional responsibility for their provision (e.g., state or
federal highways).

In some states, like Florida, federal or state facilities
are scmetimes excluded on the grounds that the local
government lacks authority to provide or to expand the
facilities. The failure of another entity to expand the
facility when needed to secure development approval
could result in a de facto moratorium, thus creating
possible legal challenges and interfering with the
agency’s timing and sequencing goals.
Intergovernmental agreements can alleviate this
problem. The agency should also consider whether
facilities provided by other governmental entities are to
be included in the measurement of capacity.

In addition, the agency may wish to vary the LOS
standards applicable to each public facility by
geographic area, over time, or by type of project. LOS
standards may vary by geographic area in order to
allow flexibility in the achievement of other public
objectives, such as promoting infill development. LOS
standards may also vary by geographic area where
substantial deficiencies exist or where environmental or
other constraints prevent facility expansion (these are
sometimes referred to as “backlogged” or “constrained”
facilities). For example, the Florida regulations provide
that LOS standards may be “tiered” over time in order
to avoid the harsh effect of an immediate, high LOS on
the growth and development in a jurisdiction. To
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achieve this result, one standard can be set for purposes
of review for some specified period of time subsequent

to adoption of the APFO, with a higher standard taking
effect at a specified future date.

The use of standard procedures for traffic impact
analysis has become fairly common in jurisdictions with
APFOs. These procedures are a prime example of the
application of impact areas and impact evaluation
principles discussed in the previous sections. Because
roadways are a networked, open-ended facility, it is
essential to establish clear criteria for the establishment
of impact areas. Traffic impact analyses are generally
required of the applicant for development approval as a
part of the application process. Flexible provisions
should be included in order to account for factors
beyond the control of the developer and the agency,
such as regional pass-through traffic. Special provisions ;
may be included for the implementation of measures |
that mitigate traffic generation, such as mixed uses and
TDM. If the agency does not wish to undertake a full- §
blown review for all projects, a compliance threshold :
should be established. For roads, the ordinance should

indicate whether intersections, or links, or both, should
be evaluated.

ALLOCATING CAPACITY

Once available transportation capacity has been
determined, a procedure might be devised for allocating
such capacity to competing development proposals.
Most concurrency management ordinances fail to
address this issue. In general, capacity is allocated on a
first-come, first-served basis as development
applications are processed. However, where the
threshold of available capacity is constricted by new
development, the agency might wish to consider
allocating capacity only to projects that achieve
important goals and objectives of the comprehensive
plan or that should be granted preferential treatment for
hardship or other reasons (Chinn and Garvin 1992).

The first alternative for allocating capacity would be
the use of a set aside. Under this system, a percentage of
available capacity is reserved for certain types or
categories of development. For example, in
Montgomery County, Maryland, projects defined as
affordable housing may be approved where the
available capacity threshold in the applicable impact ..
area has been exceeded, provided, however, that such !
projects must be reviewed for their impacts on localized L
facilities (nearby intersections and roadway links). A |
similar policy is authorized by New Jersey’s Council on :
Affordable Housing, which administers that state’s
housing policies for local governments. In addition,
Montgomery County’s program allocates capacity to
residential and nonresidential projects within each
impact area in such a manner as to maintain a favorable :
ratio between jobs and housing. This is accomplished by
computing a separate development threshold within '
each area for employment and housing.

A second alternative would be a point system that
enables the reviewing agency to balance concurrency
review with other public policies and that could include
a “weighting system” for determining the capacity and
availability of public facilities for purposes of
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concurrency review. For example, the agency could
assign point scores for the availability of a specified
amount of capacity for each public facility and/or for the
achievement of other public policies, such as the
provision of affordable housing. Thus, a project that
would create a deficiency in one public facility, such as
transportation, could receive approval if a compensating
point score is achieved for other public facilities and /or
for the provision of other public benefits. Care must be
taken that the minimum requirements set forth in the
regulations are not violated and that the evaluation
criteria are specifically delineated.

A point system or set-aside can be tailored in a nearly
infinite number of ways. Development orders can be
“batched” during an annual allocation process and
ranked under the point system, with development
orders issued only to those projects earning the highest
scores. The two alternatives could also be combined. A
certain proportion of available capacity could be set
aside for those projects earning the highest ranking
under a point system. The alternative methodologies for
ranking and allocating projects are limited only by the
agency’s imagination.

CONCURRENCY REVIEW PROCEDURES

Provisions should be included in the ordinance to
inform applicants for development approval and the
reviewing agencies of the procedures and scope of the
concurrency provisions. These provisions are discussed
in the following paragraphs.

Defining When to Test and Enforce Concurrency

The ordinance must make clear the stage in the
development review process at which concurrency is
tested and the stage in the development review process
at which concurrency is enforced.

The stage at which adequacy is tested refers to any
stage in the development process at which the current
and projected capadity of public facilities is compared to
the current and projected demand for public facilities.
This evaluation may occur more than once during the
entire development review process. The evaluation
need not show that facilities are currently adequate to
serve the development so long as facilities will be
adequate when the impacts of the development occur.

The stage in the development process at which
concurrency is enforced refers to the stage at which the
adequacy evaluation must indicate that facilities are
adequate to serve the development in order for the
permit to be approved or issued. For example, a
nonbinding adequacy review may occur at the
preliminary plat stage, subject to the condition that
facilities will be adequate at the final plat and building
permit stage. Under that type of review process, a
preliminary plat could be issued even if the adequacy
evaluation indicates that facilities are not currently
adequate to accommodate the impacts of the
development. However, the applicant would not
receive final plat approval or building permit issuance
until a later evaluation indicates that facilities are
adequate to accommodate the development.

Concurrency evaluation and enforcement may occur
at the same stage in the development approval process.

(See the discussion of “Minimum Requirements
Assigned by Stage in Development Review Process,” -
above.) For example, the evaluation and enforcement of
concurrency could be deferred to the building permit
stage. This approach provides the advantage of
administrative convenience, yet may offer little
certainty in the development approval process.
Conversely, concurrency could be tested and enforced
at the preliminary plat stage. This approach provides
certainty to subdividers who pass the concurrency test.
However, it could result in the consumption of
significant amounts of capacity by speculative plats that
may never proceed to final approval.

As an alternative, the agency may test for
concurrency at a relatively early stage in the develop-
ment approval process, while enforcing the concurrency
standards at the final approval stage. For example, the
adequacy evaluation could be made at the preliminary
plat stage. The agency would then require the developer
to demonstrate that facilities are “adequate,” as demon-
strated at the preliminary plat stage, in order for the
developer to receive a final plat and/or building permit.
Testing for the adequacy of public facilities may occur
prior to the final development approval stage in order
to provide greater certainty for developers and to deny
approval or impose conditions before substantial
investments have been made. The agency should
specify whether approval is binding and set a time limit
by which subsequent approvals must be secured or by
which construction must proceed in order to prevent
the hoarding of capacity. Figure 5 illustrates the advan-
tages and disadvantages of enforcing concurrency at an
early stage in the development process.

Designating Responsibility for Review

The local government should clearly designate which
agency is responsible for conducting the concurrency
review and the procedure for seeking approval. Gener-
ally, the planning staff assumes responsibility for
concurrency review and permit issuance. However, the
agency may also wish to include those departments with
primary responsibility for the mandated facilities. The
specific administrative and technical methodology for
conducting concurrency review should be set forth in the
ordinance and/or in a procedural manual. Some jurisdic-
tions use a procedural manual to explain the technical
aspects of concurrency review, including both technical
and procedural requirements, in layman'’s terms.

Exemptions and Waivers

Exemptions may be considered for purposes of
administrative efficiency where projects have minimal
effect on public facilities. However, care must be taken
to ensure that exemptions do not result in a degradation
of LOS for public facilities. At the same time, it should
be kept in mind that building permits are often required
for construction activities that do not affect public
facilities, such as signs and accessory structures. In
addition, exemptions may also be used to encourage
development activities that promote other public
benefits, although the criteria or categorization of such

projects should be carefully delineated and supported
by planning data.
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Figure 5. Stage in the Development Process at which Test for Concurrency Is Enforced

Option

Advantages

Disadvantages

Comments

Preliminary Plat (early)

Amount of committed
capacity clearly delineated,
providing greater assurance
for developers and a clearer
basis upon which to project
future demand for public
facilities

Potential for hoarding of
capacity

Need to monitor committed
capacity

Time limits may be imposed
to prevent hoarding.

Developers may be required
to prepay impact fees or to

provide other assurances in
order to reserve capacity.

There is a stronger equity

Enhances ability to put
conditions on development
proposals

argument for including
planned improvements in
adequacy evaluation.

Closer relationship between
facility construction and

Final Plat, Final Development development impacts

Plan, or Buidling Permit Administrative convenience;

eliminates need to monitor
committed capacity

Concurrency can be enforced
at a late stage in the process
while offering developers a
nonbinding adequacy review
early in the development
process. Developers could
then “reserve” capacity by
providing the requisite
assurances.

Greater financial risk/less
predictability for developers

Facilitates monitoring of
relationship between facility
capacity and capacity
committed to development

Enforcement at more than
one stage

The effect of the evaluation—
whether to provide a
“preview” of available
capacity at a later stage in the
process or as a requirement
for permit issuance—-should
be established clearly in the
ordinance.

Greater administrative over-
sight needed

The agency might also consider the use of waivers for
projects that have minimal impact on public facilities.
Unlike an exemption, to which the landowner is entitled
if its project meets the criteria set forth in the ordinance,
a waiver requires administrative action. If waivers are
used, the criteria for the waiver should be set forth with
particularity, and the justification for the waiver should
be supported by planning data.

If either waivers or exemptions are used, the agency
should carefully monitor those projects using an
exemption or waiver in order to assess their cumulative
impact on public facilities.

ENFORCEMENT

1t is essential that the ordinance clearly set forth what
happens when facilities are not adequate at the time of
evaluation. If capacity is found inadequate, the agency
has the following options:

* Deny approval

* Condition approval on the adequacy of public
facilities at the time at which final approval is
received

* Impose phasing conditions so that development is
timed and sequenced to occur with the availability of
planned facilities.
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When facilities are found adequate before a final
development order is issued, it must be determined
whether this finding “reserves” that capacity for the
development or whether a new finding must be secured
at a later stage in the development approval process. If
planned facilities are included in the earlier finding, the
ordinance must specify whether the reservation remains
valid in the event that the facilities do not proceed to
construction. In addition, reservations of capacity must
be integrated with the development monitoring proce-
dures in order to prevent the overallocation of capacity.
Procedures also should be developed to prevent the

“hoarding” of capacity by approved but unbuilt projects.

Some concurrency ordinances allow developers to
construct the necessary facilities and services needed to
reach the adopted LOS where the development would
otherwise be delayed or denied. If such a provision
results in the construction of facilities beyond those
required by the development, it must be determined
whether the developer will receive reimbursement for
the excess capacity provided and whether the excess

capacity may be allocated to other projects. Thus, where

facilities are currently operating below the adopted
LOS, the local government has five options:

1. For deficient roadways, the agency may allow
development to proceed if it will not cause the




existing LOS to be degraded. This requirement
would be satisfied by the construction of facilities or
payment of an in-lieu fee by a developer sufficient to
accommodate the full impacts of the development.

. The agency could require the denial of

development approval or the deferral of
development approval until the facilities are
operating at the adopted LOS. Thus, development
would be delayed until the necessary '
improvements are scheduled in the CIP. In
addition, no mechanism would be created to allow
a developer to correct the roadway deficiency so

that the development could proceed at an earlier

date than anticipated in the CIP. This approach
could delay development for indefinite periods of
time, thereby subjecting the agency to takings
liability.

. The agency could deny or defer development, as

discussed above, but add a provision allowing the
developer to construct the facilities necessary to meet
the adopted LOS standard. This is known as the
“mitigation” or “abatement” of existing deficiencies.
If the developer provides facilities in addition to
those made necessary by the impacts created by the
development proposed, is the developer entitled to
reimbursement? The courts have not resolved this
issue. The theory for not providing reimbursement is
that the developer has voluntarily corrected the
deficiencies, since the developer could have deferred
construction pending public construction of the
facilities as scheduled in the CIP.

. The agency could adopt a denial or deferral

procedure with a provision for mitigation or
abatement, as discussed above. However,
reimbursement would be provided according to a
procedure adopted in the ordinance.

. Finally, a monitoring system should be devised in

order to determine the amount of capacity for each
facility, the amount of capacity absorbed by existing
development, and the amount of capacity that will be
absorbed by approved but unbuilt projects. The
critical decisions in establishing a development
monitoring system include:

» Deciding which permits to monitor. Monitoring only
building permits could underestimate potential
demand on the jurisdiction’s public facilities and
services, since development permits occurring
earlier in the approval process—such as
subdivision plats and conditional use permits—
will have already been issued. Conversely,
monitoring all subdivision plats, conditional use
permits, and building permits issued will
overstate demand, since only a fraction of those
permits issued early in the approval process will
proceed to construction. A better approach is to
count all permits approved late in the approval
process (e.g., building permits and certificates of
occupancy), and only that fraction of permits
occurring earlier in the process that historically
proceed to construction. This will provide a fairly

accurate estimate of potential demand for public
facilities and services although the vagaries of the
real estate market prohibit pinpoint accuracy.

s Deciding how often to produce monitoring reports.
Monitoring reports are generally employed to
estimate available capacity for each facility and to
provide a basis for the budgeting, scheduling, and
prioritizing of capital facilities. Some jurisdictions -
(e.g., Monroe County, Florida, and Montgomery
County, Maryland) provide monitoring reports on
an annual basis. If staffing is sufficient, monitoring
reports could be performed on a more frequent
basis. As an alternative, monitoring could occur
when the CIP is updated.

e Deciding which agency will be responsible for
monitoring. Responsible agencies may include the
planning staff, departments with jurisdictional
responsibility for public facilities, or both, under
the supervision of a designated department head.

RESERVATION OF CAPACITY

When a determination of concurrency is made at one
stage of the development approval process, intervening
development approvals or adjustments in the
background growth rate could absorb the remaining
available capacity. Consequently, if the developer
proceeds to a stage in the development approval
process, capacity might not be available. For example,
assume that developer A has submitted a preliminary
plat for the construction of 10 single-family dwelling
units (DUs). If the affected roadways can accommodate
200 average daily trips (ADTs), the developer would
receive a certificate of concurrency since the
development consumes only half of all available
capacity (10 DUs X 10 trips per day = 100 ADTs).
However, subsequent to the preliminary plat approval,
assume that final plats are approved for two additional
10-dwelling unit subdivisions within the same impact
area (this analysis assumes that the monitoring program
does not count approved preliminary plats). These two
developments would consume all the capacity available
within the applicable impact area. Therefore, there
would be no favorable concurrency determination at the
final plat stage of approval unless the developer agrees
to defer building permits or to provide the facilities
necessary to avoid a degradation in the applicable LOS.
1f the agency determines that facilities are available at
the adopted LOS standards at a particular stage of the
development approval process, the determination
should indicate whether capacity is reserved for
subsequent stages of the approval process.

In order to address this issue, some jurisdictions
have developed “capacity reservation” policies to
ensure that a determination of concurrency remains
valid through successive stages of the development
approval process (i.e., the available facility capacity is
set aside for that project). If capacity is “reserved,”
facility capacity is “debited” against the capacity
remaining for subsequent development approvals,
and the developer receives assurance that financial
commitments made at one stage of the approval
process will not be jeopardized by a finding that



adequate facilities do not exist at a subsequent stage
of the approval process.

The capacity reservation policy may affect the
viability and, consequently, the level of development
within the jurisdiction. From the individual developer’s
perspective, the most favorable policy tests concurrency
early in the process and automatically reserves capacity
throughout the approval process. However, this
practice may not be favorable to the development
industry in the aggregate nor the agency’s planning
process. Under this procedure, developers who are first
in line for initial approval could hoard capacity for
speculative projects that may never proceed to
construction. In addition, staff would be required to
track committed capacity for initial development
orders, such as preliminary plats, in order to ensure that
it is not reallocated. This could create a waste of county
resources with respect to the evaluation of projects that
may never proceed to construction and occupancy.

The strictest policy requires a new evaluation of
concurrency at each step of the approval process,
without a capacity reservation policy. This would avoid
some administrative costs associated with granting and
tracking the reservation of capacity but may also be
opposed by developers and landowners. For example,
the agency could test concurrency at the preliminary
plat, final plat, and building permit stages of approval,
while monitoring only building permits issued.
Therefore, a developer could meet the concurrency test
at preliminary plat but not at the building permit stage
due to intervening building permit approvals. This
presents a risky scenario for developers but a somewhat
less burdensome permit-tracking procedure for staff.
The possibility of unanticipated delays late in the
approval process increases the risk factor associated
with development, which inhibits project financing and
can be capitalized into higher home prices.

Some jurisdictions have adopted a policy that falls
within one of these two extremes by reserving capacity
only at an intermediate stage of the approval process
(e.g., at the final plat stage or at final conditional use
approval). However, if a developer has demonstrated a
financial commitment to proceed to construction early
in the approval process through the payment of impact
fees or other commitments to capacity, the concurrency
provisions should not present an obstacle at subsequent
stages of the approval process. Conversely, developers
who have proceeded to the final permitting stage, but
who cannot proceed to construction, should have their
capacity reallocated in order to allow subsequent
applications to proceed.

Each alternative for testing concurrency and
reserving capacity at various stages of the approval
process has its advantages and disadvantages. (See
Figure 6.)

Capacity may be reserved automatically or upon the
payment of an appropriate fee. The jurisdiction may
also use a combination of automatic reservation or fee
polices. For example, the agency may want to.reserve
capacity automatically for a specified period of time and
extend the capacity reservation for an additional period
of time upon the payment of an appropriate fee.
However, requiring the payment of an impact fee,
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construction of facilities, or some other commitment
prior to reserving capacity (rather than reserving
capacity automatically) ensures that (1) only those
developers committed to following through with
construction will be allocated capacity, and (2) that
funding will be available to provide the necessary
facilities at that point in the development process at
which the impacts of the development occur.

The ordinance may set forth a fixed time limit for
reserved capacity, criteria by which abandonment may
be determined, and provisions for reserving capacity in
a development agreement. However, for developments
in the approval pipeline, the period of time for which
capacity is reserved could vary by its stage in the
approval process. For example, the agency may wish to
reserve capacity for the period of time needed to apply
for the next permit in the approval process, with
prepayment of impact fees needed to reserve capacity
early in the process.

RELATED LEGAL AND POLICY ISSUES
Vested Rights

The effect of the concurrency requirements on
property owners that have received some form of
development approval, but who have not completed the
approval process, is often the most hotly debated topic
during the adoption of an APFO. For most land
development regulations, there are many methods for
dealing with vested rights, including leaving the entire
issue to the courts, creating an administrative process
for determining vested rights claims, grandfathering
certain classes of development based upon how far they
have proceeded through the process, or a combination
of the above (Carlisle and White 1993). In addition, the
agency may choose to “divest” grandfathered projects
after a period of years if no construction has
commenced, with the underlying theory being that the
vested rights acquired, if not used for a long period of
time, are deemed abandoned.

Many jurisdictions have adopted vested rights
determination (VRD) procedures tailored specifically to
concurrency regulations. The VRD procedure allows the
decision maker to determine whether rights have vested
and, if so, the scope of those rights. Some courts have
ruled that vested rights as to the use, density, and
configuration of development do not apply to different
types of regulatory requirements, such as development
timing or the payment of impact fees.* If rights have
vested, the procedure allows the local government to
place a time limit on construction (“use it or lose it”
requirements) in order to avoid the indefinite consump-
tion of capacity by vested projects. In addition, some
courts have upheld time limits on applications for
vested rights or nonconforming use determinations.*
This allows the agency to track the demand for trans-
portation capacity anticipated by vested developments.

The issue of divestment is politically controversial
and raises some tough questions of constitutionality
and statutory authority. While the legality of such a
procedure has not been litigated in the concurrency
context, some courts have allowed local governments to
amortize nonconforming uses, which can be viewed as 2
form of “divestment” of vested rights. Amortization



Figure 6. Alternatives for Testing Concurrency and Reserving Capacity -\

Stage at which Stage at Method for
Concurrency which Capacity for Reserving
Is Tested* Is Reserved Capacity Advaniages/Disadvantages

Maximizes certainty in the approval process, at least for

. those projects entering the process while capacity is
Early Automatic still available. However, capacity may be hoarded by
speculative developments.

Reduces possibility of speculative hoarding; however,
more capacity is reserved for development that may
Early Reservation fee never proceed to construction. The early payment of
fees altows jurisdiction to provide those facilities
needed for development to proceed. J

Developments that have proceeded to this stage of the
approval process are probably not speculative. However,
reservation fees may be needed to fund facilities needed
Early Late Automatic for development to proceed. Conversely, the late
payment of fees enhances the developer's financial
position, which reduces development costs. Reserving
capacity late in the approval process.provides less
certainty for developers, since unanticipated delays may
be experienced after funds have been committed to
secure early development approvals. However, late
reservations minimize the amount of staff time and
resources needed for permit tracking and also minimize
Late Reservation fee the possibility of lengthy hoarding of capacity that might
otherwise be allocated to other developments. Requiring
a reservation fee provides funding needed for develop-
ment to proceed, aithough not in as timely a fashion as
early payment of reservation fees.

Automatic Testing concurrency and reserving capacity late in tt}e
approval process provides the least amount of certainty
Intermediate®* Intermediate for developers. This can be minimized somewhat by
or late reserving capacity even without requiring the payment of
Reservation fee reservation fees. However, money may still be needed to
} provide necessary facilities in a timely manner.

Notes:
* Stages in the approval process include:
Early stages in the approval process = rezoning, preliminary plat, or application for conditional use approval
Intermediate stages of approval process = final plat, final development plan approval (conditional use permit), certificate of compliance
Late stages of approval process = building permit or certificate of occupancy
*+ Parmits must be tested at early stages also if a specific plan of development is presented

does not deprive a landowner of all use of the property, Therefore, application of a concurrency requirement
but requires the property owner to demolish existing should have a minimal effect on a landowner’s

uses after a reasonable period of time and to replace investment-backed expectations.

them with a legally conforming use. By comparison, the

application of an APFO to a property owner with . Urban Sprawl and Transportation Concurrency
vested rights does not deprive the owner of the right to Management Areas

build but requires the owner to submit to concurrency It is commonly believed that, where LOS standards
review. Unlike amortization, the requirement to submit are deficient or stringent, concurrency policies force
to concurrency review over a period of time does not development pressures outside of the enforcing

mandate the destruction of a building or other land use. jurisdiction because developers will seek approval in
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areas in which traffic capacity is adequate. Accordingly,
critics argue that transportation concurrency has the
effect of increasing trip lengths and exacerbating the
congestion problem that the concurrency standard was
intended to resolve. Further, critics argue that
concurrency has the effect of inducing urban sprawl
and hindering the development or redevelopment of
urban areas. Often, this argument is generally directed
toward moratoria rather than APFOs (Cervero 1986;
“Traffic-Linked Growth Control” 1989).

The author is aware of no empirical research that
bears out these concerns. Furthermore, it is not clear
that concurrency policies alone will completely alter the
site location decisions of many developers. The
presence of trafficis an indicator of the relative
attractiveness of the jurisdiction for real estate
development. Numerous site location decisions are
based on the presence of increased traffic demands,
rendering a site more marketable. For a developer to
simply relocate as a result of concurrency policies
would often mean that the developer has opted to trade
the marketability of a tract of land for the right to build
sooner. On the other hand, given the length of time it
takes to secure financing and other governmental
approvals, a developer might use the delay to his or her
advantage. Timing and sequencing mechanisms are no
more restrictive than the traditional land-use controls
normally used to respond to traffic congestion. In fact,
timing and sequencing mechanisms can—and often
are—coupled with less restrictive underlying zoning
schemes, as evidenced by numerous development
agreements calling for the phasing of development over
time. Moreover, outlying jurisdictions may not have the
public facilities and services or complementary
businesses needed to render the project buildable or
marketable.

To the extent that these concerns are valid, they can
be remedied by varying the LOS standards applied by
the jurisdiction. First, lower LOS standards may be
applied to areas close to the urban core, where traffic
congestion is heaviest during the peak hour. This
approach is realistic, consistent with other
comprehensive planning goals in most jurisdictions,
and reflective of consumer expectations. After all,
concurrency is not designed to eliminate congestion but
to regulate it. Second, separate growth ceilings may be
calculated for employment and housing in order to
minimize the effect of decentralized development on
trip lengths and to try to maintain a balance between
jobs and housing. Both of these approaches are used by
Montgomery County, Maryland. (See Chapter 4.

Transportation Concurrency Management Areas
(TCMAs) are a framework for using concurrency
management in a manner conducive to mass transit,
economic development, and a desirable urban form. A
TCMA is a discrete, functional area in which regulatory
incentives and increased capital investment are applied
through the concurrency management system. A TCMA
may be used for the following purposes:

¢ Limiting sprawl development and concentrating
important economic development opportunities

* Revitalizing built-up areas

30

¢ Protecting natural resources

« Providing a mix of residential and nonresidential
uses

The TCMA approach has been adopted by the Florida
legislature. (See Chapter 4.)

Mechanisms for structuring a TCMA include capacity
allocations, exemptions, and regulatory incentives. For
example, capacity could be allocated to designated
nodes and centers. Identification of service levels and
regional transportation improvements may be used to
establish a transportation carrying capacity, which is then
allocated to centers or TCMAs.

The carrying capacity would establish a ceiling on
development. This would provide a basis for the
allocation of capacity to centers/TCMAs and, because
the capacity measure is regional, would also require
that capacity used in centers be debited from the
outlying areas. This would ensure that (1) capacity
for regional centers is accorded a priority for use by
developers, and (2) capacity is taken away from areas
where development is assigned a low priority by the
public sector, thereby ensuring that the goals and
objectives of development in the regional centers are
not thwarted by competition from outlying areas.
Capacity in TCMAs could be allocated on a first-
come, first-served basis or be subject to certain
allocation criteria. The growth limit could apply
only to outlying areas. In essence, capacity is
allocated to TCMAs or growth centers solely by the
free market—a concept acceptable to the business
community. However, the total growth limit is
(theoretically) not exceeded, since it is assumed that
most of the trips generated in TCMAs will be transit
oriented.

As an alternative, TCMAs or growth centers could be
exempt from the system. The capacity not “used” by the
exemption areas is reallocated to other centers. This
places a ceiling on growth in the other TCMAs or
growth centers; however, the ceiling would be higher
than in the first example.

The TCMA approach relies on a flexible
interpretation of concurrency requirements. The
system may employ a two-tiered LOS standard.
Instead of mandating compliance with a uniform LOS
for every node, intersection, and link of the
transportation system, the tiered system focuses on
the transportation system as an entire network. An
areawide LOS may be established, which provides a
basis for the allocation of capacity, coupled with a
localized evaluation or incentive system for particular
areas. Rural service levels can be employed in
outlying areas to prevent sprawl.

Other zoning and land-use controls may be used to
complement the urban form promoted by the TCMA.
Development in TCMAs may use innovative and
flexible land-use techniques, such as bonus/incentive
zoning, cluster development, planned unit
development, transfers of development rights, and
others. Densities in the range of 9-12 residential
dwelling units per acre in designated growth centers
can provide opportunities for the use of transit




facilities without jeopardizing the character of
established neighborhoods. Neotraditional
development and pedestrian pockets involve the use
of attractive, single-family neighborhoods arranged
in a traditional, grid street pattern clustered in
proximity to transit facilities. These developments
provide opportunities for pedestrian access to retail,
office, and commercial facilities while blending into
existing single-family neighborhood areas. Duplexes
and townhouses can be located in proximity to transit
facilities to provide housing opportunities to
potential transit users. Streamlined permit processing
and master environmental impact statements may be
used to expedite approval for qualifying
developments. Development agreements may be used
to “reserve” an allocation of transportation/transit
system capacity. A significant body of literature is
now available to demonstrate how village and
neotraditional design principles may be incorporated
into zoning standards and project design (Calthorpe
1993; Duany and Plater-Zyberk 1991; Katz 1994;
Kelbaugh 1989; Mohney and Easterling 1991; Sutro
1991; Unwin 1909).

CIP priority should be given to facilities in TCMAs.
State bonding subsidies, such as genera) obligation
bond backing for transit bonds, could be used to reduce
interest rates and the tax burdens associated with
financing transportation systems. TCMAs could be
given preferential allocation of federal monies under the
Intermodal Surface Transportation Enabling Act
(ISTEA).

TCMAs should be geographically compact in order to
focus development and to preserve the integrity and the
carrying capacity of the transportation/transit system.
Obviously, overuse has the potential of swallowing the
concurrency system and minimizing the incentive for
developers to build in the urban core.

Deficiencies

In many jurisdictions, concurrency is not applied
until the transportation network is over capacity; that is,
it is applied in response to overcrowded roads and
intersections. However, significant reductions in
congestion cannot be achieved overnight. The APFO
should be based on a realistic LOS that is attainable over a
specified period of time. Implementing an APFO involves
a comprehensive planning process that recognizes that
LOS deficiencies cannot be resolved by simply stopping
growth or adding capacity. The two must be brought
into sync over Hime.

Because the presence and degree of deficiencies are
functions of how LOS is defined, some jurisdictions
have taken a flexible approach to LOS that establishes
long-term goals that account for the complexity of
resolving congestion. In Florida, the original state
concurrency regulations authorized a two-tiered LOS
whereby a lower LOS would apply for purposes of
development permitting, with the desired LOS
becoming effective at date certain identified in the
comprehensive plan. Florida has now adopted a
procedure for a “long-term transportation concurrency
management system,” which is described in greater
detail in Chapter 4.

Housing - \‘

Critics of concurrency often argue that the timing «
sequencing mechanisms will drive up the cost of
housing. In fact, however, most local governiments
already use traffic congestion concerns to deny or to |
delay proposed developments on an ad-hoc basis. By &:
contrast, concurrency creates an entire planning prow
for providing the facilities needed to serve new housi
and provides a numerical basis for evaluating
development proposals. Accordingly, while the polidt
could have strict consequences, many developers rept
that the rules of the game are more definite and certa
under a concurrency management system than unde
traditional zoning.

Some jurisdictions, such as Montgomery County,
Maryland, (see Chapter 4) use housing as a key ingrd
ent in the congestion equation. One of the primary
reasons for urban decentralization has been the pres %
ence of affordable housing on the urban fringe duet -
the abundance of vacant, low-cost land. In Southern 2
California, this situation has forced many commuter’
travel for up to two hours for home-to-work trips
(Fulton 1990). The lack of affordable housing is a maj
reason for the jobs-housing imbalance in many urban
areas. Housing affordability can be promoted throug
adequate public facilities policies by creating exemp-
tions or preferential treatment for qualified affordabk
housing projects (“Development Fees” 1990). A recer
study of California cities indicates that there is no
relationship between housing prices in communities
with growth management programs and those withd
growth management programs (Glickfield and Levit
1992, 53-56). .

Because the concurrency management system maj
limit the timing and amount of housing construction’
may adversely affect affordable housing objectives Y
limiting the supply of housing (thus effectuating a
general increase in housing prices) and by directly
deferring the construction of housing for low- or vel’
low-income persons. Several jurisdictions have ado
specific measures to address this issue. The Florida
Department of Community Affairs has indicated the
the following alternatives may be pursued in order P
soften any impact of the concurrency management
system on the construction of affordable housing, s¢
long as the minimum requirements in the state
regulations are satisfied:

» Reservation of capacity for affordable housing
projects

* Targeting infrastructure for areas with sites
designated for affordable housing

* Adoption of different concurrency standards for
affordable housing

» Refund of fees that exceed the reasonable cost oJ

administering the APFO (Florida Department of
Community Affairs 1990)

Montgomery County, Maryland, and the State of pew
Jersey have also implemented capacity allocation ¢ set-
aside policies to address housing issues (see discus 55100
under “Allocating Capacity,” above).
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Adequate Public Facility Criteria:
Linking Growth to School Capacity

By Richard Ducker

A number of school svsterns in North Carolina today are
struggling to provide school facilities adequate 10 a systein of
quality education.’ In some jurisdictions, local financial
resources may be too meager to provide a system of high-
quality public schools. In other areas, where financial
resources are adequate, the electorate may be unwilling to
support the construction of new school facilities or the
expansion or renovation of existing ones. In still other school
districts, rapid population growth and a rise in the number
of school-age children are creating pressures on local
governnients to provide schools in time to accommodate this
growth. In such a situation, political support for public
schools may fade if voters come to associate overcrowded
schools with an influx of newcomers into the community.

It seems elementary that population growth should leac to
a larger tax base, increased tax revenues, and more opportuni-
ties for local governments to provide and pay for new public
facilities. In areas of rapid growth, however, public revenues
do not necessarily become available at a suitable pace or in the
right form to cover growing public costs. Local governments

Richard Ducker is a School o7 Government faculty meriber who specializes
n land use and ZONINE, transportation, and code enforcement
! The obligation of North Carolina state government i6 support pubiic

schools is being shaped by the decision of the North Carolma Supreme Court

~ Leandro v. State. 346 N.C. 336, 347,488 S.E.2d 249, 255{1997}, which
uranimously concluded that the North Carolina Con stilulmn guarantees {10,
everv child of this state an opportunity to receive a sound basic education 1n
our public schools” and a "general and uniform system of " schools in which
“equal opponumlles shall be provided for all students” {see Schooi Law Bulletin
28 (Fall 1997): 35-36 and 29 (Summer 1998} 9-18). The case was remanded Lo
Wake County Superior Court to determine whether the Leandro rights of the
state’s children have been violated. That court’s opinion and judgment of April
4, 2002, in Hoke County Board of Education v. State of North Carolina {Super.
Ct, Wake Co., No. 95-CVS 1158), suggests that inadequate public school
facilities are not the major probiem: “It's not the building—it's what takes
place inside that really matters. .. . The critical component of whether or not
the children are beirg provided with an equal opportunity to receive a sound
basic education does not lie in a shiny new school or an older school, but

rather, the critical component is the quality of instruction and leadership

provided by the principal and the teachers who purport o educate the children

e Mc.nmandux“ of Decision, sect. 3: Hoke County and Bevond,”
- Sce alse School Law Buiierin 33 (Spring 20023 18

who attenc.’
Narch 21, 2001, 0. &

CZ School

and school districts ind it ditficult to plan for and commit
public funds to capital projects before the need for them
becomes obvious.

In most debates aboutschool facilities, population growth

while not capable of exact prediction—is viewed as a given, a
reason to expand school capacity. However, a few North
Carolina communities are trying to accomplish the converse,
hoping to link growthtoschool capacity. They are applying
adequate public facilities (APF) criteria to their local govern-
ment planning programs and land development ordinances.

The Concept

The kev feature, and perhaps priime virtue, of an APF program
is that it is designed to prevent a community’s growth from
outpacing the local government's ability to provide necessary
public facilities to serve that growth. Italso can be used to
channel growth into geographic areas (and school attendance
zones) that are more capable of handling new development.
The primary APF criterion requires developers seeking project
approval to show that currently available public facilities have
adequate capacity to accommodate the project—or will have
such capacity when the project is ready for occupancy. Thus
certain restrictions on development, pending completion of
new or expanded school facilities, may be permissible in the
short run even though they would not be in the long run.?
Because it requires that facilities be provided concurrently
with development, the APF criterion is sometimes known as
the concurrency criterion

To see how APF standards may be linked to public school
facilities, we first need tounderstand the functioning of
conventional planningand land development control systems

2. As Justice Oliver Wendell Holmes once stated, “A limitin time, to tide
over a passing trouble, well may justify a law that could not be upheld asa
permanent change.” Block v. Hirsch, 256 U.S. 135,157 11921).

3. For purposes of this bulletin, the terms adequatc public faciliries and
cancirrency are used interchangeably.

of Government
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(e.g., zoning and land subdivision regulations). The develop-
ment standards in many land development control ordinances
adopted by North Carolina cities and counties do not fully take
into account a project’s potential impact on public facilities,
particularly public schools. Some zoning and subdivision
regulations allow development projects to be approved with
relatively little regard for their impact on public facilities.”
Others take into account only facilities Jocated within the
confines of the development site or in its immediate vicinity. In
any event, public facility requirements for a particular project
are typically determined on an ad hoc basis.

In contrast, an adequate public facilities criterion serves as a
growth-management technique by demanding that a commu-
nity measure the impacts of a development project against
community standards based on more comprehensive,
systemwide analysis.

Relation to Land Development Approvals

Local governing boards already have wide-ranging power to
take into account the adequacy of public facilities when
deciding whether to rezone land.? However, most APF
programs also make adequacy a criterion for various other
project approval decisions. Thus the granting of special
zoning permits, approval of subdivision plats, and approval of
site plans may also depend on a concurrency finding.

Since the strain on school capacity is often associated with
population growth, APF programs are aJmost always applied
only to residential development; commercial and industrial
projects generally are not required 1o meet these standards.
Nor are all residential developments subject to APF review.
Most North Carolina programs exenipt minor {i.e., smaller;
residential developments from concurrency requiremems.é

4 Adequate public facitities (concurrency) requirements affect doth zoning
ordinances and iand development control orc‘;na‘nces because both types of
ordinance require some form of residentia; development approval However, a
number of North Carolina local governments have adopted “unified
deveiopment ordimances” that combine zoning and subdivision reguiation in &
single ordinance. Coincidentally, virtualiy all the jocal governmentsin North
Carolina that have adopted an APT program for public schoois or thatare
seriously considering such a program {i.e., Currituck County, Town of Cary,
Cabarrus County, City of Concord, Orange County, Town of Chapel Hill,
Town of Carrbore) have adopted a unified development ordinance and have
incorporaled or are planiing 1o incorporate the requirements into such an
ordinance.

5. See, e.g., Builders Ass'n of Santa Clara & Santa Cruz Counties v. City of
San Jose, 13 Cal. 3d 225, i 18 Cal. Rpir. 138,529 P.2d 582 (19743, appeal
dismissed, 427 U.S. 901 {1976} (two-year moratoriwum upheld that would
prohibit rezoning of land to residcalial use unless school district certified
availability of school capacity).

6. Unless “exemp:” developments actuallv have 2 minimal effect on school
enrollnmert or represent forms of’devc}opme’:n that have been “grandfathered,”

For example, the Currituck County programexempts
residential developmentsof fewer than six units;and the
Town of Cary exempts residential developmentsthat either
(1) do notinvolve subdivision plat or site-planapproval or
(2) do not exceed one dwelling unit per twoacres. The Cary
Town Board may also waiveapplicable requirements for
certain “affordable housing” projects so situated that appli-
cable level-of-service standards will not be exceeded by more

than 5 percent.”

North Carolina Programs

Adequate public facility programs are widelyused in commu-
nities in states like Washington and Florida, where
concurrency with respecttocertain types of pudlic facilities is
mandated by state legislation; in states like New Hampshire
and Marvland, where APFstandards are expressly authorized
by statute; and in a number of local government units
throughout the country. Fewer than half a dozen North
Carolina local governments have adopted APFprograms, and
no state legislation directlyaddresses either the concept of
concurrency or the operation of an APF program with respect
to public schools—or for that matter, other public facilities.
Thus, APF programs tied to schools are nolesscommon in
North Carolina than those tied to roads, parks, utilities, or
other public facilities. Nonetheless, by most measuring sticks,
the public school APF programs in this state are pioneering
programs.

The first APF programior schools in NorthCarolina was
adopted by Currituck Countvin 1994.  APF standards are
incorporated into that county's unified development ordi-
nance and apply to facilities for education, fireand rescue, law
enforcement, and other county services. The pnmary APF
criterion is triggered by anapplication for conditional-use or
special-use permits, whichare required for major single-
family residential subdivisions and rmultifamily residential
developments. (The Currituck County Zoning Board of
Adjustment grants conditional-use permits, while the Board
of Commissioners grantsspecial-use permits.) Currituck’s
program was challengedin 1997 in Tate Terrace Realty

they may undermine the legal integrity of a schools APF program. See the
discussion of the analogous issue in the context of schoo: impact fees in
Richard D. Ducker, “ Using Impact Fees for Public Schools” Schoo! Law
Budietin 26 {Spring 19943: 1,9,

7. Currituck County Unified Development Ordinance § 1402, Appendix
(Permitted Use Table) 30.000 (Subdivisions) (1993); Townof Cary Unified
Development Ordinance § 5.16.4 (asamended July 22, 1999).

8. The Currituck County Schooi System is the only school sdministrative
unit in Currituck County. The county is one of the few counties in North
Caroiina without a3 incorporated municipality.
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Investments, Inc. v. Currituck County.” In that case, the North
Carolina Court of Appeals upheld the decision of the
Currituck County Board of Commissioners in denying a
special-use permit for a 601-lot residential subdivision; the
commissioners determined that facilities were not adequate to
serve the estimated 312 additional students the project was
expected to bring into the public schools. The court ruled that
the record included sufficient evidence to support the com-
missioners’ decision. '

In 1999, Cary became the first municipality in North
Carolina to adopt an APF program specifically for schools and
the first to adopt a memorandum of understanding with a
county board of education. Cary’s ordinance provisions apply
APF standards to all residential subdivisions and site plans,
including those for multitamily residential developments. The
schools APF program applies to developments jocated within
Cary’s entire planning jurisdiction (which includes territory
both inside and outside the town’s corporate limits). The
Wake County Board of Commissioners is not a party to
Cary’s APF program. The commissioners declined the town’s
invitation to adopt a joint memorandum of understanding
and have not formally agreed to program or fund Cary-area
school facilities according to the timetable established by the
county board of education and the town governing board.

Cabarrus County adopted APF standards in 1998 in its
anified development ordinance, which applies the standards
to a range of public facilities other than schools.”! The
Cabarrus provisions apply to both large single-family residen -
tal subdivisions and multifamily residential developments.
More recently, the county joined with all the municipalities in
the county to develop a land deveiopment ordinance the
county and the cities can adopt. This revised development
ordinance includes APF provisions that are more detailed
than those in the 1998 ordinance. Ironically enough, the
revised ordinance {including revised APF provisions) has
been adopted by the cities of Concord and Kannapolis but not
{vet} by Cabarrus County and the other two municipalities in
the county (Mount Pleasant and Harrisburg). Concord and
Kannapolis both adopted the APF provisions for schools in
their Jocal development ordinances in 2001 but have appar -
ently not vet enforced them.

9. 127 N.C. App. 212, 488 $.E.2d 843 (1997, cert. denied. 347 N.C. 409.
496 S.E.2d 394 (1997 ).

i Some of the evidence of schoo! inadequacy presented st the commis-
sioners’ hearing was unsworn testimony by the planning director, who read
aioud a letter from the county school superintendent about the iong-term
capital facility needs of the school system. The court ruied thatthe applicant
had waived the right to insist upon sworn testimony and to tross-examine the
witness

i1, Cabarrus County Code of Ordinances, sec. 6681 {1z

In addition, Orange County and themunicipalities of
Carrboro, Chapel Hill, and Hillsboroughare in the process of
reviewing and revising the documentsneeded to adopt a
concurrency program.

Intergovernmental Arramgements

Perhaps the most distinctive feature of the public school APF
programs in North Carolina is the greatdemand for coopera-
tion they place on several different governmental units and
agencies. First, a school district, working within the frame-
work of a statewide educational system. designs, constructs,
and operates the publicschools servingz new development.
In this regard, it playsthe role of facilityand service provider.
Second, the county provides the funding for school construc-
tion and may play aninstrumental role indeveloping a
reliable capital improvement program for school construc-
tion. In this regard, a county plays the role of facility financier.
"Third, either a city orz county typicallvexercises land-use
planning and growth-management jurisdiction over areas
within a school district. In the role ofland development
regulator, the local government evaluates development
proposals to ensure that they provide adequately for school
needs. The service/facility provider, the financier, and the land
development regulator must all cooperateto create an
effective concurrency progran for publicschools.??

The most common mechaniism used in North Carolina to
ensure that these governmental entities perform their assigned
tasks 1s 2 memorandum of understandingtMOU) adopted by
service/facility provider, financier, and development regula-
tor.”* North Carolina jurisdictions with school APF (school
concurrency) programsuse a MOU to coordinate their
actions. A successful APF depends on the voluntary co-
operation of the parties; the uniwillingness of one party to
participate is generally enough to terminate a program. If one
of the governmental entities breaches theagreement, little is
to be gained by litigation. An additional complication is that
some of the actions a local governmenthas to take to advance
the APF program—for example, the county’s appropriation of

12.in William S. Hart Union High School Dist. v. Regional Planning
Comm'n of County of Los Angeles, 226 Cal. App.3d1612, 277 Cal. Rptr. 6453
(1991, reig denied, 227 Cai. App. 3d 846 (1991}, thecourt held that a school
district could challenge a county's decision to approveaparticular develop-
ment project on the grounds that the board did notdoall it could do under
California law to mitigate the adverse impact that the proposed project wouid
have on the schools.

13, In some states {e.g., Florida}, adoption of 2 legally binding interlocal
agreement by the school district, the county, and alfof the municipalities in the
county is a necessary elemeni of a mandated local comprenensive plan and to
the implementation of a public school concurrency program. FLA. STAT. ANN.
§§ 163317763 (h ) 2) fWest 20021 and 163.3180(13j{f) and {(g) {(West 2000},
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school construction funds to a school district or a city’s
adoption of amendments to its zoning or land subdivision
ordinance—are legislative in nature, not administrative. In
the absence of authorizing legislation, North Carolina local
governments are not permiitted to contract away legislative
authority or to bind themselves to exercise that authorityin a
particular way through an interlocal agreement.'”

Nonetheless, a memorandum of understanding can help
local entities collaborate in educational planning and decision
inaking with respect to population and capacity projections,
public school siting, and a variety of other issues. For ex-
ample, the MOU being considered by one of the school
districts in Orange County, by Orange County, and by three
municipalities in Orange County calls for development of a
capital facilities program that will “utilize & projected growth
rate for student enrollment agreed upon by the parties, which
growth rate may differ from one school level to another (ie,
number of students per level per vear).” * Among other
subjects, the Orange County MOU provides for four actions:
(1) joint development of a realistic capital facilities program
for the construction of schools to ensure that enrollments at
any school Jevel (i.e., elementary, middle, or high school) do
not exceed certain percentages of building capacity; (2
development of school building capacity figures by the school
boards and the board of county commissioners; (3) the
county’s “best efforts” 1o provide the necessary funding to
carry out the capital facilities program; and (4) the school
district’s “best efforts™ to construct schools in accordance with
the county Capital Improvements Program (CIP}. The MOU
also states that it represents “a good faith statement of the
intent of the parties to cooperate” and is “not intended to and
does not create legally binding obligations on any of the
parties to act in accordance with its provisions.”

Program Elements

The Capital Improvement Program

and Comprehensive Plan

In North Carolina, local boards of education are directed by
law to provide classroom facilities adequate to meet state
requirements for classroom size and teacher allocation.*®
Moreover, local boards must submit their long-range plans
for meeting school facility needs to the State Board of Educa-

14. See Rockingham Square Shopping Center, Inc. v. Town of Madison, 43
N.C. App. 249, 262 S.E. 2d 705 (i980); Bessemer Improvement Co. v.
Creensboro, 247 N.C. 549. 101 S.E. 2d 336 (1958).

15, "Draft Schooi Adeguate Public Facilities Memorandum of Understand-
ing,” http://www.co.orange.nc.us/planning/apfomou.htm. Last visited May 29,
2003,

16.N.CGENL STaT, § 118

5
~

n
¥}

{a) (hereinafter G50

tion every five vears. Ideally, these school facility capital plans
are also integrated into and coordinated witha county capital
improvements program adopted by the board of county
commissioners and the relevant board of education.””

Although North Carolinalaw does not compel a county to
adopt a capital improvements program to ensure the financial
feasibility of plans for remedying school capacity deficiencies
under an APF program, a realistic CC1P is almost certainly an
essential element of such aprogram. The significance of a
financially feasible CIP adopted by the “financier” of the
concurrency program wasestablished in the landmark case of
Golden v. Planning Bd. of the Town of Ramapo.* In upholding
the town’s APF ordinance, the New York Courtof Appeals
based its affirmation on an eighteen ~vear-old capiral facilities
program designed to provide “the capital improvements
projected for maximum development” set forth in the town’s
comprehensive plan.*? Because of this tie between land
development regulation and the scheduling and construction
of public facilities construction, the town’s attempt “to phase
residential development to the Town’s ability to provide”
infrastructure withstood a constitutional challenge. **

In a similar vein, Floridalaw requires thatadoption of a
school concurrency program be accommpanied by public
school level-of-service stardards ad opted as part of the capital
improvements element in the local comprehensive plan. That
plan, in turn, shall contain 2 financially feasible public school
capital facilities program. established in conjunction with the
school board, that demonstrates that the adopted level of
service standards will be achieved and maintained.”*

An APF program must élso be accompanied by good faith
efforts to resolve existing deficiencies.?? The courts have
consistently upheld growth conirols imposed pursuant to a
balanced and even-handed comprehensive plan designed to

17. Political disputes betwees boerds of ed Lication and boards 0f county
commissicners concerning the financing of schoots are notuncommon. The
statutes establish a procedure forresolving disputes whenaschool board is
dissatisfied with the zounty appropriation, incliuding the dvision berween
current expenses and capital outlavs. G.S. 115C-431

18. 30 N.Y.2d 359. 285 N.E.2¢ 291,334 N.Y.S.2d 138, appeal disnuissed, 409
LS. 1003{15725.

19. The program included 2 capita: budget providing forthe improvermen:s
specified in the master plan within the next six years, and, 25 s supplement to
the capital budger, a capital program providing for the iocation and sequence
of additionai capital improvements for the twelve vears foliowing the life of the
capital budget. jd. at 294-95.

20. Id. a1 294~9€.

21, FLA STAT ANN. §. 1633180113)(d)( 1 ) (West 2000

22. See, e.g., Q.C. Construction Co., Inc. v. Gall, 649 F. Supp. 1321, 1337-3%
(ID.R.I. 1986) (invaiidating a moratoriem pending the resolution of sewer
system inadequacies, noting that the expansion of the sewer system had
occurred in 2 “piccemeal fashion rather than according to acomprehensive
plan” and citing a number of other cases that had approved development
restrictions or moratoria imposed pursuant to a comprehensive plan to
remedy deficiencics and that wouid not impose 2 permanent ban on
development:.
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resolve infrastructure deficiencies. Even where a plan is notin
place—or does not address public facility deficiencies—courts
have found governmental units to be acting in good faith if
planning studies are underway and the analysis generally
demonstrates that development restrictions do not serve to
disguise ulterior motives for blocking grOWTh

Program Application and Impact Areas

Two questions of geography are of substantial importance in
developing an APF program for schools. The first is “Within
what geographic area will the whole program apply?” The
second 1s “Within what geographic area will the adequacy of
schools be evaluated when a development application is
submitted?”

The most logical, and perhaps most Jegally defensible,
approach to school facilities concurrency is to require that
concurrency apply on a districtwide basis; this approach will
ensure that standards are applied to all facilities within the
control of a particular local board of education. Indeed,
Florida lawmakers concur. That state’s law encourages local
governmental units to establish school concurrency programs
on a districtwide basis. The Cary program, however, was
established in a way that considers the adequacy of school
capacities in only part of the Wake County School System—
the area within the town’s planning jurisdiction, which
extends to some areas beyond the town. As & practical matter,
therefore, only portions of certain school attendance zones are
included in the program. In contrast, the programs n
Currituck and Cabarrus counties are designec to apply
districtwide, as s the program under consideration in Orange
County.

The second determination is the impact area within which
to measure adequacy. A countywide or districtwide impact
area means that a development application will be denied if
enrollment at any one of the three school levels (elementary,
middle, and high) exceeds the standard appliec throughout
the school district. As a result, a developer may be denied
development permission if enrollment in the clementary
schools, taken as a whole, exceeds the capacity standard for all
such schools in the system, even when the development would
be located a block away from an elementary school with
considerable excess capacity. However, a districtwide impact
area does have two major advantages. First, it may be more
legally defensible in light of the school board’s obligation to
provide “a general and uniform system” of public schools.
Second, such a system gives school officials a freer hand to

23, N.C. CONST. art, IX, sec. 2{1.. See Leandro, 346 N.C 21336 see aiso St.
Johr's County v. Northeast Florida Builders Ass'n, Inc., 583 S0.2d (Fla. 1991)
ing that no school impact fees could be collected under & couny ordinance

1t1l substanuaiiy all of the county’s population was sublecte il

ooz

draw school attendance boundaries without possible adverse
effects on land development.

[n contrast, less-than-districtwide impactareas may be
more effective at preventing individualschools from becom-
ing overcrowded. Itisalso consistent with the planning idea
that development should be steered intoareas better equipped
to handle growth. One procedure forintroducing more
flexibility into this approach allows development approval
when the adopted level-of-service standard cannot be metina
particular impact area but the unused capacity 1s available in
one or more contiguousimpact areas. Theidea of less-than-
districtwide impactareas can also be politically popular.
Indeed, in 2002 the Carv ordinance reduced the applicable
impact area to the attendance area of exch individual school =

Projecting the Impact of DevelopmentProjects

on School Enroliment

Animportant elementinan APF programisthe forecasting of
how new residential projects will affectschool enrollments.
Local boards of eduction and local governments generally
rely on historical datato develop student-generation rates to
apply to future projects. Some jurisdictions develop more
than one rate in order to take into accountthe number of
bedrooms and whether dwelling units aresingle family or
multifamily. Others, however, apply the same student-
generation rates to both manufactured homes and site-built
Fouses. Most use different rates for each school level (ie.,
elementary, middle, or high).?®

Determining the Capacity of School Facilities

Level-of-Service Standards

Adeguate public faclitv requirements and concurrency
reguiations are based on determinations of the capacity of
school facilities. A kevconcept in capacity determninations is

24, Fiorida law mandates such a requirement f schooi capacity is available
within a district; schooi adequacy is thus tested or & iess-than-districtwide
Fra, STAT. ANN. §1633180{13)(c){3) {West 20000
25. Town of Cary Unified Developrment Ordinance$ 5.16.4 (May 22, 1999)
{amended 2002;.

26. The Concord ordinance provides tor the following student-generation
ratesidwelling unit: (1} ciementary schools: 0.30; {21 middle or junior high
schoois: 0.167; and (3} highschool: 0.167, for a tozai student-generation rate of
0.634/dwelling unit. However, these student-gereration rates vary among
communities. Accordingtoan Orange County study, the student-generation
rate for existing single-family houses in the Chapel Hil-Carrboro District was
0.37, but the comparable rate for single-family houses in developments
currently being built was 0.98. “Development Ordinance Text Amendment-
Adequate Public $Schools Atachment 3, Questions/issues Raised at the
February 19, 2001, Public Hearing,” Memorandum 0 Mavor and Town
Council of the Town of Chape! Hill from W, Calvin Horton. Town Manager.
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level of service (LOS).*" Level-of-service standards are generally
thought of as technical standards, but they inevitably reflect
concerns about cost and economic feasibility as well. The
level-of-service concept in the context of schools is typically
based on minimum standards for school construction and
maximum class size, as established statewide. In developing
concurrency regulations for public schools, local governments
generally base their capacity calculations on standards
promulgated by the North Carolina State Board of Education
and the North Carolina Department of Public Instruction =
APF programs often exclude temporary classrooms such as
modular structures from their calculations of existing class-
room capacity and typically use separate standards for
elementary schools, middle schools, and high schools.
Reasonable, quantifiable standards for capacity anc adequacy
are particularly important, because level-of-service standards
apply to existing schools as well as to future construction.” If
a local government denies development permission on the
basis of a level-of-service standard, it is expected to refer to
that standard in funding the renovation and expansion of
existing schools as well as the design and construction of new
schools.

Existing and Committed Capacity

Existing school capacity is a key computation and is, of
course, based on the level-of-service standards rather than on
actual enrollment figures. A related concept, commutted
capactty, is also used in some concurrency programs. For
purposes of calculating school adequacy, it is customary to
subtract from existing capacity two figures: (1} the capacity
necessary 1o serve the children who already live in the schooi
district and are expected to “age up” through the school
system; and (2) the capacity to serve the children expected to
live in dwellings for which development project approvals
have been granted but that have not yet been built or occu-
pied. Sometimes this component of capacity is referred 10 as
reserved capacity. >

7. In Florida, APF regulations must be consistent with service ieveis
established in the capitai improveinents element of the local comprehensive
plan. FLA. STAT. § 163.3180(133(b}{(2) (West 2000} anc the pubiic schoo:
facilities element of the pian. Fla STAT. ANN. § 163.3177(123(a) {West Supp.
2002;.

28. See North Carolina Pubjic Schoois Facilities Guidelines, Public Schools
of North Carolina, State Board of Education, N.C. Department of Public
Instruction {March 2000); Narth Carolina Public Schools Facilities Guidelines,
“Class Sizes and Teacher Allotments™ (January 1997 ).

29. Failure to establish adequate student-generation, capacity, and impact-
area standards may invalidate an APF ordinance. See Rosenburg v. Marvland-
National Capital Parkand Planning Comym'n, 269 Md. 320, 307 A.2d 704
{1973).

30. Alternatively, committed or reserved capacity may be incorporated into
the methodology for determining school adequacy by simply increasing

Consider, for example, three elermentary schools in Movyock
and Crawford Townships in Carrituck County that have a
combined capacity of 1,288 students.>! The 2000-2001
enrollment for all three wasesimated at 905students.
Projected enrollments attributable to existing development
would add an additional 54 students by 2002-2003. Thus
school capacity for 383 additional elementaryschool students
was expected to be available in 2002—2003. However, by 2002-
2003, development activity already approved (or exempted
from the county’s concurrency requirements) was expected to
add an additional 130 students to the elementary schools in
these townships, reducing the capacity available for students
from any new developmentto 153,72

Planned (Programmed] Capacity

A central aspect of a concurrency program iste notion that
determinations of adequacy must take into account school
facilities that will be builtin the future as weliasthose that are
currently available. Virtuallyall APF programs credit school
facilities for which funds havebeen legally committed. Most
also count future facilitiesinduded in capitalimprovement
programs for which sourcesof funds have beenidentified.
Some jurisdictions, however, refuse to consider schools
planned for the distant future. For example, Currituck County
considers only planned school facilities expected to be available
within the two years followingapproval of asketch plan for a
proposed development. The City of Concorduses a more
complex formula. In certain instances, its ordinance allows
school districts to credit the capacity of planned school
projects for which fundingcommitments have been made and
that will be available within the five vears following the date on
which schooi capacity is calculated—but only if such projects
are included in the district’s ten-vear school facllities plan .4

projected enrollments 1o reflect ssumates of school-age children attributable o
residentia development ir: the construciion pipeline that will be occupied by
the relevant date. Whether Lhis component is treated asincreased enrollment
or commutied capacity, the resultsshould be the same.

31, “Curnulative Total of (Currituck County) School Population Projec-
tions (3/7/91),” handout sheel presented by Jack Simoneau, Currituck County
Planning Director at program session "Adequate Public Facllities Ordinances”
at North Carolina Planning Conference, Charlotte, May 18,2001

32. This examplc invoived no plarned ad ditions to elementary school
capacity from new construction

33, Currituck County Unified Development Ordinance, sec. 2015(2)
{Septemnber 18, 1993).

34. City of Concord Unified Development Ordinance, sec. 14.3.6.2
(October 11,2001 If currenty avaiizble capacity is inadeguaie, the “planned
capacity” reflected in the facilities plan for the following two vears must be
taken into account, However, if currently available capaaity end planned
capacity, taken together, are inadequate, then *future avaiiable capacity” is
recalculated o consider the next five vears of planned capacity. In this latter
case, the development application mav be approved oniyifthe funding for the
planned school projects has been approved or acceptabie project-phasing
conditions are set forth in the development proposal.

2073 Scroci of Governeen:
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Certification and Allocation of Adequacy

In principle, development approval may be denied or made
conditional whenever a district’s projected school enrollment
exceeds 100 percent of the existing, committed, and planned
capacity. However, some North Carolina programs do notin
fact restrict or delay development until enroliment exceeds
capacity by a certain percentage. For example, the Cary
program, which was initiated in 1999, has applied the prin-
ciple only when the average enrollment-to-capacity level for
all eligible elementary schools exceeds 148 percent, when the
level for eligible middle schools exceeds 132 percent, or when
the level for eligible high schools exceeds 141 percent”” In
2002, however, the percentages for all three school categories
were lowered to 130 percent.

Many APF programs for schools place the responsibility for
making capacity calculations and adequacy determinations on
the school district. For example, the MOU proposed for the
school boards and local governments in Orange County
would authorize the school district to issue a certificate of
adequacy if the expected future uncommitted capacity exceeds
the demand generated by the proposed residential develop-
ment. In most cases, developers must obtain sucha certificate
before submitting the development project for approval.
Some programs also require that they obtain development
approval within a specified period after the certificate of
adequacy is issued (e.g., six months).** An alternative ap-
proach requires developers to first obtain a special-use or
conditional-use zoning permit that only becomes effective
when they obtain a certificate of adequacy. Insuch a case, the
certificate expires if the zoning permit expires.”

All North Carolina’s public schools APF orcinances allow
excess public facility capacity to be allocated on a first-come;
first-served basis. Thus developers “reserve” the fraction of
available capacity that corresponds to that required by the
development project proposed and approved. Moreover, no
quotas or program-based restrictions limit the capacity for
which a certificate may be obtained. This feature of the
ordinances, however, can result in an erratic pace of Jocal
development as developers queue up to take advantage of
excess capacity before it disappears. APF programs seem to
encourage a certain amount of jockeving for position in the

35. Town of Cary Unified Develepment Ordinance, sec. 3.36.4 Juiy 22,
1999;.

36. See, eg, id. alsec. 2.16.2(a); and sec. 3.16.5.

37. The APF ord:nance proposed {or Orange County originally calied for
the certificate of adequacy 1o be issued first. However, several local govern-
ments were concerned that developers might try to “reserve” capacity for
development in excess of what might be approved as part of the zoning
process. The draft ordinance under consideration by Orange County,
Carrbora, Chapel Hili, and Hilisborough calls for development approval to
precede application for ¢ certificate of adequacy.

development-allocation queure. Developers may accelerate or
delay their plans in response to public facility capacity
changes. Excess capacity encourages developers to move as
fast as possible to zpplvand qualify foran allocation of excess
capacity. Once theexcess capacity is gone (even temporarily;,
a local government must decide whether to continue to accept
development applications and assign priorities to them. If it
does 50, it may encourage developers to present their pro-
posalssooner than theywould otherwise. If, on the other hand,
local government places a moratoriumon applications, it can
expect a flood of applications when capacity is expanded. In
either circumstance, the pace of development and the rate at
which development spplications are received <an be erratic.

“Advancing” Capacity

In North Caroling, asystem of locally provided public schools
provides general socie:al benefit, whilestate and local govern-
ment taxpayers shoulder most of the funding for those
schools. Indeed, thelocation of a school (particularly an
elementary school} within a residential development haslong
been seen as a positive selling point for the developer. It is
generally understood that if school construction lags behind
demand, the public isresponsible for closing the gap. Indeed,
APF programs are based on the premise that the public must
actin good faith to cureany inadequacies in capacity. How-
ever, the question arises whether, if ever, and, if so, how
developers should beallowed or expected to voluntarily
contribute to the public schools in order to speed up the
planning and buildingot schools.

North Carolina iocal gover nments that adopt APF require-
menits for schools gererally do not require developers to
reserve land for school sites for future purchase, to dedicate
land free and clear for such sites, or to pay fees in lieu of
doing $0.%*

However, it is nolonger un usual for developers of large-
scale residential developments to offer to donate land for a
school site or to offer other services or supplies for use in

38. Locai governments are empowered to require that land be reserved for
school sites during the land subdivision and development approval process
The North Carolina land subdivision controi enabling statutes (.S, & 160A-
372 and G.5. § 153A-33)) authorize both cities and counties, in cooperation
with local boards of education, to requiire subdividers to reserve land for late:
purchase as a school site. The reserved land may not be subdivided or
developed for a period of cighteen months, beginning on the date the final
subdivision plat is approved. If the Jocal government does not purchase the
land within that period, the reservation is lifted. However, akhough land-
reservation provisions for school sites are sometimes inciuced in local
government development ordinances, they are rarely, if ever, used.

During the development permitting process, some local governments
impose developer exactions—formal conditions to approval that require
developers to contribute land for a public facility at the developer’s own
expense. However, North Carolina land subdivision control and zoning

» 2203 Schcolcf Government
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connection with a school.*® If the purpose of such a contribu-
tion is to enhance the capacity of the public school system in
order to obtain a certificate of adequacy, the action is some-
times referred to as an advancement of capacity. The City of
Concord ordinarnce provides for such offers and establishes
five requirements for their acceptance. These requirements
include:

1. inclusion of the facility in the capital improvement
program of the applicable service provider;

2. an estimate of the total cost needed to construct the
improverment and a description of the cost “participa-
tion”;

3. aschedule for commencement and completion of the
improvement, with specific target dates;

4. a finding that the improvement is consistent with the
area plan and, if applicable, the city’s comprehensive
plan; and

5. reimbursement of the pro-rated cost of the excess
capacity, at the option of the city council, if the contri-
bution will result in capacity exceeding the demand
generated by the proposed development.45

e
enabling statutes do not expressly atthorize cities and counties 1o require
developers to dedicate land for a pubiic schoo! site, to make improvements 1o
an existing school site. or to pay a fee in liew of making an "in-kind” contribu-
tion. As a practical matter, developer exactions with respect to schools are
rareiy used.

One exception 10 :0cal governmenis’ umvillingness 1o UMpose deveioper
exactions is the svsterm of public schoo! faciiny impact fees charged by Orange
and Chathamm counties. These fees apply 1o most new residential subén sians

and iand developmert proiects. The funds received for each projectare
segregated and earmarked ir a way that ensures they wiil be used 1o und
schools for the children who will reside in the devel;)pments- Under the
proposed Orange County APF ordinance, a developer would be charged an
impact fee only if the development is allowed to proceed under the terms of
the APF provisions. Of course, the development may proceed under those
terms only if currently availabic and planned schoo! capacity is adecuate to
meet the projected enrollment increases that would be caused by the
development. In this instance, planned school capacity may include schools ¢
be constructed or expanded that will be funded in part by impact fees. Thus
school impact fees paid by an Orange County developer may be used 1o cure
potential capacity deficiencies to which the developer’s project may eventually
contribute,

39. See Richard Stradling, “Strings often attached to cash, land donated for
schools,” News and Observer {Raleigh), July 9, 2003, 1-A. The reporter iisis
eight instances in the Triangle area of North Carolina in which a developer has
donated land or money for a school site when initiating a development project.
Sec also T. Keung Hui, “Developer. Cary near school deal,” ibid., March 9,
20027, 1-B. The article describes an agreement betsween a developer, the Town
of Cary, and the Wake County Board of Education under which the town will
spend $300,000 to buy a site for a county elementary school, the deveioper wil:
donate $5.53 milijon to construct the schooi on the site. the town willaliow the
developer to more than double the number of hames planned for the
residential subdivision, and the school svstem wil} set aside at least halfof the
seats in the new school for students living in the developer’s subdivision

40. City of Concord Uniiled Development Ordinance, sec. 14.2.9.:
(October 11,2001

it

A somewhat different approach has been used by Cabarrus
County in reviewing development proposas under its current
ordinance. There, the Board of Commissioners is authorized
to make a finding that capacity is adequateifthe developer
offers an appropriate contribution to school facility expan-
sion. These measures generally take the formofz monetary
donation for each lot in the subdivision, butdonations of land
and traffic improvements have also been accepted. The county
has accepted some nineteen donations to adeguacy thus far;
thirteen of them have been monetary, basedona contribution
of $500 per subdivision lot.*

Enabling Authority

In certain states, like Maryland, legislation authorizes APF
programs or concurrent management generally but does not
expressly mention public school facilities.” InWashington,
public schools are among the types of public facilities that are
subject to state concurrency requirements expressly listed in
state planning goals.* In other states, like Florida, the author-
ity for such programs is implied by statutorvrequirements
for, or limitations on, such programs.* In California, state
legislation limits the power of local governments to deny
approval for development projects on thebasisof inadequate
school capacity but authorizes local governments to require
certain mitigation measures {e.g., rmitigation fees, land
dedications) as a condition of developmentapproval ** In ye:
other states, APF programs or concurrent programs have been
adopted under enabling authority for generalzoning, land
subdivision control, or general development regulation.
North Carolina’s local government zoningerabling
statutes, G.S. 160A-383 {cities} and G.S. 133A-34! (counties),
specifically mention thata purpose of zoringisto “facilitate
the adequate provision” of public facilities®* This and other

41. “Donation to Adequacy; Capital Reserve 450-00-00-6-7220-6518,”
Cabarrus County Planning Division Work Sheet (januan. 2002 The
ordinance provides no formula or methodology for figuringan appropriate
“donation” to avoid a suggestion that the contribuuoniscompulsory. The
factor of $500 per lot was reflected in the first such centndulion inade by a
developer under the APF provisions of the ordinance, and meny of the
developers that have sought to make an “adequate” contribution have relied
on the same method of determining their offered donatier.

42. See M. CODE ANN, art. 66B,§ 10.01 ( Michie Supp. 2002

43, WasH. REV. CODE § 36.704.020{12)(2003). The guslsare provided to
guide local plans and reguiations to ensure that publicfailities and services are
“adequate to serve the development at the time the development is available
for occupancy and use without decreasing current service ievels below
established minimuim standards.”

44. See FLA. STAT. ANN. § 1633180(13) (‘W est Supp. 19%.. For & historica!
summary and comprehensive assessment of school concurrency progranis
under Florida law, see David L. Poweli, “Back to Basics on School
Concurrency,” Fiorida State University Law Review 26 (Winter. 1999): 451386

45, Cal Gov'T CODE § 63996 (West Supp. 2003,

46. Recent case law (e.g., Homebuilders Assoc. of Charlotte v. City of

Charlotie. 336 N.C. 37, 4344 [1994]) suggests that thegasof power found
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similar statutory language in the New York zoning enabling
legislation was found sufficient to authorize the well-known
staged development program adopted by the Town of
Ramapo, New York, which was upheld in Golden v. Ramapo.”
The question of whether adequate enabling authority is
available may inevitably bbe limited to considerations of how
the authority is exercised. In any event, any determination of
whether such regulations are authorized under state law 1s
likely to depend on (1) the methodology and analysis upon
which the ordinance is based, (2) the types of development
permission that are subject to the APF criteria, and (3) how
the comprehensive plan and capital improvement program
are linked to the ordinance.

Takings Challenges

The Fifth Amendment to the U.S. Constitution provides that
private property “shall not be taken for public use without
just compensation.” The primary purpose of this clause is t0
“bar government from forcing some people 10 bear alone
burdens that, in all fairness and justice, should be borne by
the public as a whole.” The Takings Clause was originally
applied only to physical appropriations of property, but
courts have Jong recognized that regulations and other
restrictions on property will be treated as “takings” if they
go too far. One “categorical rule” enunciated by the US.
Supreme Court is that a taking occurs whenever aregulation
denies the owner all economically beneficial or praductive
use of land. In most other instances, whether a regulatory
program constitutes a taking depends on a balance of several

in North Carolina General Statutes 153A and 1604, including that found in the
zoning and iand subdivision control enabling acts, should “pe construed to
include any additional and supplementary powers that are reasonably

necessary or expedient to carry them into execution and effect” But see Smith
Chapel Baptist Church v. City of Durham, 350 N.C. 805,517 SE24874 (1999
(fees charged pursuant to Durham program designed to satisfy the EPA’s
National Pollution Discharge Elimination System’s perimit requirements for
pollution control of stormwater discharges exceeded city’s enabling authoritys.

47.30N.Y.2¢ 359, 285 N.E.2d 291, 334 N.Y.5.2d 138, appeal dismissed, 409
U.$. 1003 (1972). The program took the form of an amendment 1o the town’s
zoning ordinance whereby subdivision development would not be permitted
until certain public facilities (i.c., roads, public schools, drainageimprovements,
parks, and water and sewer facilities) reached specified levels of service based on
2 point system, all according to scheduled facility completicr dates included 1n
the town’s eighteen-vear capital improvernent prograrn.

New York’s zoning enabling legislation (like North Carolina’sbased on the
Standard State Zoning Enabling Act) does not specifically authorize “sequen -
tial” or “timing” controls on development. It does, however, state that “!s juch
{zoning] reguiations shal] be made in accordance with a comprehensive plan
and designed to . . . facilitate the adequate provision of transportation, water,
sewerage, schools, parks and other requirernents.” N.Y. TOWN Law§ 263
(McKinney 1965). New York's highest court held that “phasedgrowth is well
within the ambit of existing enabling legislation.” 285 N.E.2d at30C

Adequate PublicFacility Critera + Winter 2003 §

factors first set forth in Pennn Central Transp. Co. v. New York
City:* (1) the economic impact of the regulation; (2) the
extent to which the regulation interfereswith distinct
investment-backed expectations; and (3) the character of
the governmental regulation.

A regulation may be an unconstitutional taking on 1ts face
or it may a taking as applied to a particular property. To be
ruled a taking on its face, a regulation must be so restrictive
that no application of its requirementswill avoid a taking. A
regulation that is not a taking on its facemay, nevertheless, be
a taking as applied. A regulatory programmay not be a taking
as applied to 1most of the property it covers but may bea
taking as applied to other, specific properties.

Disguised Moratorium/Unreasonable Delay

One possible challenge toan APF progrem is an allegation
that the program resuits in an unconstitutional taking because
it effectively establishes an unreasonable moratorium on
development. Moratoria are used widely among land-use
planners to protect the status quo while formulating a
permanent development strategy. Under the termis of an APF
OF CONCUrrency program, a property owner may be prevented
from developing a parcel of land until public projects to
remedy certain deficiencies are funded and constructed. In
Ramapo, for example, New York’s highest court sustained the
town’s ordinance even though certain public facilities and
improvements necessary to allow development in some areas
to proceed were notscheduled for construction for eighteen
vears. The court held that the ordinance was not a taking on
its face, in part because the plaintiffs presented no evidence
that the ordinance would necessarily prevent property owners
from developing land for an unduly longperiod of time.

Since Ramapo, few court decisions have comprehensively
addressed the constitutional issues involved with concurrency
programs. However, a recent 1J.S, Supreme Court decision in
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency supports the view thatadevelopment
moratorium may be used as a legitimate feature of a land-use
and environmental-management program.® In Tahoe-Sierra,
the high court was unwilling to conclude that a thirty-two-
month moratorium on development in the Lake Tahoe Basin
was a taking per se. The purpose of the moratorium was to
allow the planning agency to develop a detailed comprehen-
sive land-use plan for the area. The partiesstipulated that
several formally adopted moratoria temporarily deprived
petitioners of all economically viable use of their land.
Nonetheless, the Court majority observed that

48,438 U.S. 104, 123-24 (1978},
49.535U.S. 302 (2002)
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a permanent deprivation of the owners’ use of the entire
area is a taking of “the parcel asa whole,” whereas a
temporary restriction that merely causes a diminution in
value is not. Logically, a fee simple estate cannot be
rendered valueless by a temporary prohibition on economic
use, because the property will recover value when the
prohibition is lifted. >

The Court refused to adopt a categorical rule that any mora-
torium was a taking, instead ruling that a taking challenge to a
moratorium must be evaluated in terms of the three-prong
balancing test from Penn Central. Nonetheless, the Court
cautioned-—apparently referring to a circumstance in which a
regulation was challenged as applied—that “[i]t may well be
true that any moratorium that lasts for more than one year
should be viewed with special skepticisn.”>
No case cited in Tahoe-Sierra involved an APF or

concurrency program. Whether a local government’s interest
in coordinating the timing and sequencing of land develop-
ment with the provision of public facilities is comparable in
weight to a local government’s interest in preparing a long-
range land-use plan is unclear. The way a court applies the
three-prong balancing test to the features of an APF program
will depend on the features of the program, especially the
government’s demonstrated need for a timing-and-phasing
program for development. A carefully prepared comprehen-
sive plan, CIP, and APF ordinance can be very helpful in
defeating this type of challenge.>:

- Anunusual example of how a prohibition on development
because of inadequate school capacity can result in a taking
comes fron the 1996 Maryland case, Steel v. Cape Corp.™* The
Cape Corporation {a development company; owned land
zoned OS (Open Space), a zoning-district designation that
apparently permitted virtually no development of the prop-
erty. Anne Arundel County somehow applied that designation
to the property bv mistake. Once the error was discovered,
the developer petitioned to have the land rezoned to R (a
low- to medium-density residential zoning classification) to
allow the land to be subdivided for single-family residences.
This type of residential use was apparently the only developed
use of the land economically feasible and consistent with the
area surrounding the site. However, the County Board of
Education determined that if the property were rezoned and

50. Jd. at 331.

51, 1d. at 34}
- 32 Oneauthority has declared, “Takings chalienges are almost always
zncffccil\'e against timed and sequenced growth if based upon an integrated
and comprehensive plan.” Robert H. Freilich, From Sprawl to Smart Growth:
?u(f&’f{fn[ Legal, Planning, and Fsvironmenral Systems (Chicago: Section of
State and Local Government Law, American Bar Association, 1999},
100, n. 205,

53. 111 Md. App. 1,677 A2d 634 (1996,

R iviens

subdivided at the density permitted, the county school system
would have inadequate capacity to hnandle the projected
number of students for the next six years.> When the county
refused to rezone the property for this reason, the property
owner claimed a taking The Maryland Courtof Appeals held
that the county’s actions would result in the loss of all
econoimically viable use for Cape’s property fora period of the

next six vears and that the prospective moratorium was a
taking as applied.®®
A related but different clzim that could be brought against
an APF program is thatevenifthe length oftime a property
owner must wait for a governmental agency tobuild a facility
is reasonable, it is unrealistic to expect the publicagency to
provide the facility “on time.” In Ramapo, thetown was both
the provider for most of the public facilitiesincluded in the
program and the land deveiopment regulator. The developer
argued that all the public faclities called for in the town’s CIP
were unlikely to be provided on schiedule. The New York
Court of Appeals replied:
As the Town may not beheld to its program, practices do
vary from year to year, ‘and fiscal 11eeds cannot be frozen
beyond review and recal! (citatiorns omitted), the ‘patient
owner who relied on the capital program for qualification
then is said to face the prospect thiat the improvements will
be delaved and the impediments established by the ordi-
nance further extended by the Towwn’s failure to adhere to
its own schedule.
The reasoning, as far asitgoes, cannot bechallenged.
Yet, in passing on the vaiidity of thie ordinance on its face,
we must assume not onlvthe Towr1’s good faith, but also its
assiduous adherence to the progra1m’s scheduled implemen-
tation. We cannot, it isirue, adjudicate inavacuum and we
would be remiss not to consider thie substantial risk that the
Town may eventually defaclt in its obligations. ... The
threat of default is not soimminent or likely that it would
warrant our prognosticating and striking theseamend-
ments as invalid on their face. When and ifthe danger
shouid materialize, the aggrieved landowner can seek relief
... declaring the ordinance uncon stitutionelas applied to
this property.®
The inability of public agencies o peratingunder a
concurrency program to provide school facllities according to
an adopted CIP raises two problermxs for the program’s
integrity. The first problem sems from the possibility that a
postponed school project will exterad the period of a de facto
development moratorium, effectively creatinga “set of rolling

54. Id. at 640.
55Tt is unclear trom the decision what weight, ifany, was given to the fact

that the land had been so restricted during thie period prior to the county’s

refusal torezone it.
56. Ramapo, 285 N.E.2d a1 298-9%,n.7.
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moratoria that, with the benefit of hindsight, might properly
be characterized as the functional equivalent of a permanent
taking.”™ Second, the failure to provide school facilities on
time may raise doubts about the legitimacy of the APF
program and the good faith of the governmental units
involved. Evidence that agencies acted capriciously in estad-
lishing the regulations or that they failed to act diligently and
in good faith could support 3 conlclusion that the regulations
constituted a taking.

Certain features may be added to an APF ordinance t0
make it more legally defensible with respect to both “facial”
and “as applied” attacks. The first feature is particularly
important if the ordinance applies only to residential develop-
ment. If the owner of vacant, residentially zoned land is
precluded from subdividing it for a Jong time because ofa
concurrency requirement, there may well be no alternative
nonresidential use he or she can Jeg;;Hy or practically make of
the property. In such a case, the owner may be without any
economically beneficial use of the property during the
moratorium. To mitigate the impact of an APF-based mora-
torium, therefore, it may be wise to exempt from an ordi-
nance not only the issuance of zoning/building permits for
vacant single-family residential lots but also minor sub-
divisions below a certain threshold number of lots. These
concessions will make it possible for local governments {and
boards of education) to assert that not only is the develop-
ment delay temporary but also that there is a residual,
productive use of these parcels of Jand that is permitted
during the period of delay. Thus an ordinance can allow some
base level of development op al] parcels, regardless of whether
certain schools have excess capacity.

A second feature an ordinance can include to make It
defensible from the claim of taking is some sort of administra-
tive procedure authorizing the regulating governmentto
mitigate or waive the development prohibition in cases of
hardship and other special circumstances. These “safety-
valve” provisions allow a local government to take into
account the peculiar c1rcumsta;ces that develop when the
ordinance is applied to a particular property. Only after
exhausting all such administrative remedies would a property
owner be certain of the specific ways the regulations apply to
his or her own property.

Mitigation Fees or Advancing Capacity

as a Developer Exaction

A second and wholly different type of taking claim derives
from the fact that some APF ordinances providea mechanism
by which developers mmay avoid a moratorium. Under this

57. See Takhoe-Sierra at 333

N
93
a
w

provision, they mayeither pay a mitigation fee or “advance”
the facilities that are deemed deficientbysupplying them to
the governmental entity (or paying forthem) without reim-
bursement. A concurrency ordinance may provide that such
contributions are notrequired under the ordinance; that, if
made, they are voluntaryand not compulsory; and that any
measures for making contributions setforth in the ordinance
are merely suggestions. Nonetheless—however described—
these contributions can legitirnately be viewed as prerequisites
to development approval beca use without them development
would not proceed. Such arrangementsthus carry the poten-
tial risk of being characterized as developer exactions. In order
to be valid, requirements that public facilities be provided at
the developer’s expense as a conditior of development
approval must meet the following consututional test: the
contribution must beroughly proportionate to the need for
the public facility generated by the development for which
they were contributed * In so rme cases, these advancements to
capacity or paymentof mitigation feesare not tailored closely
enough to the particular development'simpact on the school
system. A developer might be inducedtopay a disproportion-
ately high share of the cost of such facilities. If a court finds
these fees or advancements to be disproportionate, it could

conclude that they constitute a taking

Conclusions

Ir: North Caroling, it is uncornmon for jocal governments to
restrict land development and community growth to times
when school capacivvisor will soon beavailable to serve that
growth. Itis far more common for school-facility funding to
be driven by school enrollmer1t growth than for that growth
to be determined bya countv’s capital improvement plan.
However, as hard-pressec local governments and boards of
education cast about for new sources of funding for school
facilities and overcrowding of certain schools continues, Jocal
governments may see methods of linking the rate of commu-
nity growth to the capacity of school facilities as increasingly
attractive.

As APF (or concurrency) programs for schools are rela-
tively new in this state, there hhas not vet been time to fully
evaluate them. Theirimpact dependson whether a school
concurrency program is based on theentire school district or
on individual schooiattendanice zones. If the adequacy of

38. Dolan v. City of Tigard, 312 U.S. 374 (19%4). See also Beaver Meadows
v. Board of County Commissioners, 709 P.2d 928 {Colo. 1983) (county could
deny planned unit development approval on that basis of lack of adequate off-
site road capacity bu: could not appro ve the projectand then apportion the
cost of building the facilities disprop o r tionately to the developer ).

Scnool of Government
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